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NOTES OF THE WEEA 








Bastardy Order against Complainant’s 
Husband 

Mooney v. Mooney [1952] 1 All E.R. 
812; 116 J.P. 608 did not, as some seem 
to have assumed, decide that in no cir- 
cumstances could a married woman 
obtain an affiliation order against her 
husband in respect of a child born 
before the marriage, of which the hus- 
band was the father. 

The position has been made clear by 
the case of Kruhlak v. Kruhlak (The 
Times, December 20) in which the Divi- 
sional Court allowed the appeal of a 
married woman against the dismissal of 
a summons against her husband, the 
justices having held that a married 
woman could not obtain an order as a 
single woman as against her own 
husband. In this case the wife had ob- 
tained a separation order against her 
husband and was living apart from him, 
whereas in Mooney v. Mooney, supra, 
as was pointed out by both the Lord 
Chief Justice and Devlin, J., the hus- 
band was willing to live with his wife 
and to maintain her and her illegitimate 
child, so that she could not be said to 
be a single woman for the purposes of 
the Bastardy Laws Amendment Act. 
The Court held that a married woman 
living apart from her husband under a 
separation order could be treated as a 
single woman as against her husband, 
just as she could as against any other 
man, for the purpose of bastardy pro- 
ceedings in respect of a child born 
before their marriage. 

It would be unfortunate if the law 
were otherwise, as if it were there would 
be illegitimate children for whose main- 
tenance neither the putative father nor 
any other man would be liable. Devlin, 
J., who delivered the first judgment, 
drew attention to the change in the law 
brought about by the National Assist- 
ance Act, 1948. Before that date a man 
who married a woman having an ille- 
gitimate child had a liability to maintain 
it as part of his family, but the National 
Assistance Act removed that liability. 
That Act makes a man liable to main- 
tain his own children, including any 
illegitimate child of which he has been 
adjudged to be the father. The recent 
decision lays it down that he can be so 
adjudged on the application of his wife 
if she can satisfy the law’s requirements 
as to her status as a single woman. 


Proposed Trial at Next Assize but One 


In R. v. Oliver [1957] 3 All E.R. 669, 
a trial on a charge of murder was dis- 
continued and the jury discharged 
because of certain newspaper reports of 
the first day’s hearing which might be 
prejudicial to the accused. The learned 
Judge ordered, under s. 14 (2) of the 
Criminal Justice Act, 1925, that a new 
trial should be held at the winter Assize 
for another place, that being in fact the 
next Assize but one. On motion by the 
Attorney-General under the Administra- 
tion of Justice (Miscellaneous Provi- 
sions) Act, 1938, s. 11 (3), for an order 
that the trial should take place at the 
next session of the Central Criminal 
Court, the Divisional Court ordered 
that the trial should take place at the 
session of the Central Criminal Court 
which was to be held within a few days. 
The Divisional Court laid down that the 
jurisdiction of a Court of Assize under 
s. 14 (2) supra, to direct the trial to take 
place before a Court of Assize for some 
other place was limited to directing 
trial to take place at the next Assize for 
that other place and the order of the 
learned Judge had been made without 
jurisdiction. 

The Lord Chief Justice delivered the 
judgment of the Court. He observed 
that as the matter was one of juris- 
diction consent could not enlarge the 
power. He added, for future guidance, 
that where removal is sought on the 
ground of prejudice and there is any 
doubt as to a suitable court to which 
to send it, it would be convenient for 
the court to discharge the jury and 
order a re-trial at the next Assizes for 
the county or city where the indictment 
has been preferred, leaving it either to 
the prosecution or the defence to apply 
to the Divisional Court for an order 
under s. 11 (3) supra, when it has been 
ascertained at what court the case can 
conveniently and expeditiously be dis- 
posed of. 


Shooting a Thief 

The story of how a man was shot by 
a farmer who with his father was keep- 
ing watch for chicken thieves, was told 
at the Gloucester quarter sessions when 
the farmer was acquitted of malicious 
wounding. 
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It appeared that the defendant and 
his father had suffered the loss of a 
considerable number of chickens and 
decided to keep watch for the thieves. 
Four men drove up in a car and two of 
them got over a wall and began taking 
chickens. On being observed the two 
men got into the car which drove off, 
but a shot went through the rear win- 
dow and wounded one of the men, 
sitting on the back seat, in the head. 
Subsequently all four were convicted of 
stealing chickens. 


The defendant, according to a news- 
paper report, told the court that he saw 
the two men arguing with his father and 
thought they were about to attack him. 
Therefore he fired in the air to distract 
their attention. His father called to 
him to fire at the petrol tank, and he 
then aimed at a back tyre. 


As counsel for the prosecution said, 
people may not like chicken thieves, but 
they must not shoot at a man because 
he is stealing. Unless there is some 
attempt to resist or prevent apprehen- 
sion shooting cannot be justified. Even 
homicide may, in certain circumstances, 
be justifiable when a peace officer or 
other person is engaged in the lawful 
apprehension of an accused if it is done 
in preventing escape, but there are 
obvious limitations to this, and it would 
be unfortunate if the idea gained cur- 
rency that it was lawful to shoot an 
offender, even in the case of felony, at 
sight. 


In the case at Gloucester it seems that 
the defendant was not intending to hit 
the men or any one of them, but only 
to stop the escape by bringing the car 
to a standstill. 


Dumpers as Motor Vehicles 


We published at 119 J.P.N. 458-9 an 
article in which the writer discussed, 
inter alia, the question of “ dumpers ” 
as motor vehicles. We are indebted to 
a correspondent who has sent us details 
about a case decided by the learned 
stipendiary magistrate for South Staf- 
fordshire in which charges were made 
against the driver of a dumper for driv- 
ing it without holding a driving licence 
and using it without a third party insur- 
ance policy, and against his employers 
for employing the driver so to drive and 
for using the vehicle without proper 
insurance. The dumper was being used 
in connexion with the laying of water 
mains in a road and, incidental to this 
use, it was driven as necessary along 
parts of the road which were not at 
that time affected by the work and were 
free and open to all traffic. The vehicle 


exhibited no registration plates, no 
trade plates and no excise licence. The 
driver had no driving licence and there 
was no insurance policy in force. 

The defence contended that the 
dumper was not a motor vehicle as 
defined by s. 1 of the Road Traffic Act, 
1930, and they relied upon the decision 
in the Scottish case of Macdonald v. 
Carmichael (1941) 1 S.L.T. 81. Some 
details of this case are given in the 
article referred to at the beginning of 
this note, which referred also to the 
English case of McCrone v. J. and L. 
Rigby (Wigan) Ltd. (1951) 2 T.L.R. 
911; (1952) L.G.R. 115. 


The learned magistrate was of opin- 
ion that the Scottish case was decided 
on special facts and must be regarded 
as applicable only to the special cir- 
cumstances of that case. He found as a 
fact that the dumper possessed all the 
essential features of a motor car, i.e., 
engine, wheels with pneumatic tyres, 
steering wheel, forward and reverse 
gears. It could carry a load and could 
travel at five miles per hour. It was, he 
said, a mechanically propelled vehicle 
constructed for use for the conveyance 
of goods or burden and its unladen 
weight did not exceed three tons. It 
fell, therefore, within the category of 
“motor cars” in s. 2 of the Road 
Traffic Act, 1930, as amended by the 
Act of 1956, sch. 8, para. 9 (3). He said 
that he had no doubt, on the evidence, 
that the employers intended to use this 
vehicle on roads. He convicted both 
defendants, although he said that he 
sympathized with them because of the 
doubt as to the legal position of this 
vehicle when used on roads. 

Perhaps the High Court will be called 
upon to consider this case. It seems 
clear that the authorities responsible 
for the Motor Vehicles (Authorization 
of Special Types) General Order have 
in mind vehicles which seem to fit the 
description of “ dumpers” in reg. 12 of 
those regulations and treat them there 
as motor vehicles. They are dealing 
therein with such vehicles which can- 
not, because of the special requirements 
of their use, comply with all the re- 
quirements of the Construction and Use 
Regulations. The point is an interesting 
one and is of importance to contractors 
and others who have to use these 
vehicles. Their status should be clearly 
defined so that those who have to use 
them know what their obligations are. 


Refusal to Give Evidence 

A witness who declines to take an 
oath, either because he has no religious 
belief or because it would be contrary 
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to his religious belief, is allowed to 
give evidence on affirmation, and there 
is no difficulty about it. On rare occa- 
sions there appears the witness who will 
not even affirm, because he takes liter- 
ally the command to let his yea be yea 
and his nay nay, anything more being 
evil. The court is in a difficulty then, 
because it cannot, apart from excep- 
tions not here relevant, hear a witness 
except on oath or affirmation, and if 
the witness persists in saying that he 
always speaks the truth and will not 
utter any words constituting a special 
promise to do so it would seem impos- 
sible for the court to hear him, and it 
becomes necessary to consider the sanc- 
tion of imprisonment. 


At the Central Criminal Court re- 
cently a man declined to give evidence, 
basing his refusal not on his objection 
to oath or affirmation in particular, but 
on his belief that he ought not to bear 
witness against his neighbour. In spite 
of the patience and persuasion of the 
Judge he maintained his attitude, and 
was committed to custody. Fortun- 
ately he changed his mind and gave 
evidence next day, so that he was 
released. It was in fact only a matter 
of identifying a signature. Perhaps dur- 
ing the hours spent in custody the 
witness refreshed his memory, and 
realized that the scripture forbids the 
giving of false testimony against one’s 
neighbour, not the giving of testimony, 
true or false. 


The Central Criminal Court, being a 
Court of Assize and a part of the High 
Court, has the power to commit such a 
witness for contempt of court in refus- 
ing to answer, and the committal is 
during the Judge’s pleasure. A magis- 
trates’ court, in this as in other matters, 
has to rely on statutory powers, and 
under s. 77 (4) of the Magistrates’ 
Courts Act, 1952, its power to commit 
to prison a witness who refuses to give 
evidence is limited to seven days, or 
less if the witness sooner agrees to give 
evidence. 


Court Acoustics 


We are all familiar with the man 
who, perhaps not realizing that he is a 
little deaf, blames the acoustic proper- 
ties of the room or hall in which he is 
finding that he misses much that is said. 
That does not alter the fact that there 
are many buildings in which it is diffi- 
cult to make oneself heard and in 
which, therefore, it is difficult to con- 
duct business. This applies to many 
court rooms, and it is a troublesome 
matter to remedy. How to improve 
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conditions is sometimes a problem, and 
the remedy is likely to be expensive. 
Structural alterations may be out of the 
question, but microphones often make 
matters much better. 

It is of course important that mem- 
bers of the bench should be able to hear 
every word, for misunderstanding can 
be disastrous, but it is hardly less im- 
portant that advocates, parties and 
witnesses should hear all that is said. It 


is embarrassing for a witness, perhaps 
already nervous and ill at ease, to be 
told repeatedly to speak up, and it is 
trying for an advocate to be frequently 
asked to repeat a question. Then there 
are the representatives of the press, who 
have an important duty to perform, 
which they cannot do satisfactorily 
unless they can hear clearly. Finally, 
the claim of the public in the gallery 
must not be overlooked. 
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From the Oxford Mail we learn that 
the magistrates’ courts committee has 
felt unable to incur the expense of im- 
proving the acoustics in the Oxford 
magistrates’ court, which was estimated 
at over £1,000. It is said to be some- 
times difficult to hear in the court 
room, and it must be a matter of regret 
that considerations of economy have 
prevented what is no doubt a desirable 
piece of work from being undertaken. 





VARIATION AND ENFORCEMENT OF ORDERS WHEN 
APPLICANT IS ABROAD 


We have been invited by a correspondent to reconsider the 
answer we gave to P.P. 1 at 121 J.P.N. 601 and to deal with 
the subject generally in an article. We are always ready to 
reconsider any opinion we have expressed in the light of 
arguments put forward by correspondents, and we are 
indebted to this correspondent, with whom we have had 
some exchange of views. 

The practical point referred to arose out of an affiliation 
order, but we have from time to time answered somewhat 
similar questions concerned with orders made under the 
Summary Jurisdiction (Separation and Maintenance) Acts 
(see, for example, 109 J.P.N. 359, 110 J.P.N. 301, 111 J.P.N. 
698, and 116 J.P.N. 349). We have generally expressed the 
view that a woman who goes abroad to reside in some place 
where no process of an English magistrates’ court can be 
served upon her does not thereby lose the right of recourse 
to an English magistrates’ court, although that court may in 
its discretion decide that in the particular circumstances of 
the case payment of arrears under the order ought not to be 
enforced. It may happen, for instance, that a husband has 
reason to believe that his wife has committed adultery or that 
her means have increased, so that he wishes to apply for the 
discharge or variation of the order; or the putative father 
of a child might be in doubt whether the child was still alive 
or whether the mother was still responsible for his custody 
and maintenance. As no summons could be served upon the 
woman in these cases the man is at such a disadvantage that 
the court may hesitate to enforce the order. As we said in 
the answer at p. 601, application for process can be made 
by some person on behalf of the complainant who need not 
necessarily appear in person to make the application or at the 
hearing, though there may be some difficulty about proving 
the existence of arrears under an order not payable through 
the collecting officer, if the arrears are in dispute. 


The question of variation of an order presents some 
difficulty. As we have already indicated, it is hard on the 
man who is liable to pay under an order if she can enforce 
it while he cannot obtain any variation of it. Similarly it 
is hard upon him if she can obtain a variation, such as an 
increase in the weekiy payment, while he cannot apply for 
a variation in his favour, simply because process can reach 
him but cannot be served upon her or upon any solicitor who 
might act for her. However, on careful consideration, we 
have come to the conclusion that we cannot stand by the 
whole of the answer we gave to the first part of the question 
at p. 601. We now feel that the absence of the complainant, 
though it may prove a difficulty, is not an insuperable obstacle 
to the hearing of her application for the variation of an 
order. 


The application for a summons can conveniently be made 
by a solicitor but by r. 4 (2) of the Magistrates’ Courts Rules, 
1952, a complaint may be made by the complainant in person 
or by his counsel or solicitor or other person authorized in 
that behalf. The “other person” may obviously be some- 
one who is neither counsel nor solicitor. At the hearing, 
again, the complainant may, by virtue of s. 99 of the Magis- 
trates’ Courts Act, 1952, appear by counsel or solicitor and 
is not bound to appear personally. We have heard it sug- 
gested, however, that since s. 45 (2) of the Magistrates’ Courts 
Act requires the court to hear the evidence and the parties 
before making an order it is necessary for the complainant 
to be heard in person. We do not think this is a sound con- 
tention. As we understand it, the court must hear a party 
who wishes to be heard, either on oath or not, but is not 
precluded from acting in the matter because one of the parties 
does not wish to be heard or does not appear in person. It 
seems to us quite clear that in hearing the complainant’s 
solicitor the court is hearing the complainant. Such an order 
as we are discussing cannot be made unless the court hears 
evidence. Naturally, when the complainant is present in 
person, he or she gives evidence, but this is not indispensable. 
The solicitor may be able to call other evidence to satisfy the 
court. If the application is merely for variation of the order 
by making payments payable to the collecting officer there 
should be no difficulty in producing evidence to satisfy the 
court that this is desirable. If the application is for an 
increase in the amount, the solicitor may be able to call 
witnesses to prove an increase in the defendant’s earnings 
or some change for the worse in the position of the wife. 
On this latter point it might be possible to use documentary 
evidence under s. 1 of the Evidence Act, 1938, always bearing 
in mind subs. (3), which would preclude the use of a written 
statement from the complainant made for the purpose of the 
proceedings with a view to prove some fact in dispute between 
the parties. 

It has been pointed out to us that a situation in which it 
may be most desirable that a complainant should be able 
to have her case conducted by her solicitor in her absence, 
especially when there are really no facts in dispute, may arise 
where a woman having made a complaint in her local magis- 
trates’ court in this country finds that owing to the operation 
of r. 34 of the Magistrates’ Courts Rules the case is to be 
heard at a court some hundreds of miles away, although in 
this country. Such cases may be much more numerous than 
those in which the woman has gone abroad, therefore the 
matter appears to be of some general importance. 
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GOVERNMENT IN WALES 


It can have been no surprise to Ministers that the White 
Paper entitled Government Administration in Wales, Cmnd. 
334, was received badly by Welsh members of the House of 
Commons and by Welsh newspapers, and with deep disap- 
pointment by the Council for Wales and Monmouthshire, 
to whose wishes in essentials the Prime Minister claimed to 
be acceding. The White Paper consists of a letter sent by 
him to the chairman of that Council on December 11, 1957, 
stating that “ the cardinal purpose is to put beyond all doubt 
that Wales as a nation has a place of its own in the counsels 
of Britain, as well as to frame a system of Government 
administration for Wales that can be developed to meet 
every modern need that may emerge.” 


To these two ends the Government have considered differ- 
ent means, set out in the White Paper, and they have decided 
in favour of a Minister of State, who will spend most of his 
time in Wales. The traditional duty (says the Prime Min- 
ister’s letter) of a Minister of State “is to act for and in the 
name of his Minister at times and places when the Minister 
cannot himself be personally present.” Perhaps to say 
“ traditional” is putting it a little high, since the office of a 
Minister of State, by this style, is still a novelty, but the idea 
is plain enough. 

Since a member of the Cabinet cannot be in two places at 
a time, or master personally all the problems which in these 
days call for his decision, most of his functions are in any 
event performed vicariously; the vicar can be a person of 
lower than ministerial standing, or a body of such persons 
—the Welsh Board of Health is an example dating from 
before the first world war, and since the second world war 
the war-time institution of senior regional officers seems to 
have become permanent. Within the established system as 
it stood before Ministers of State were introduced, decisions 
could be given at ministerial level by a Parliamentary Under 
Secretary of State or Parliamentary Secretary: birds of 
brighter than official plumage, though of a status so far 
indeterminate that their powers varied between one office 
and another, according to the industry of their ministerial 
chief ; according to the latter’s willingness to delegate, and 
according to the degree of subordination to them which was 
accepted in practice by experienced officials, who not only 
knew more about the work but were also (some of them) 
paid higher salaries than a Parliamentary Under Secretary 
of State. 


A decision which in form is that of a Cabinet Minister, 
but is reached in fact by an officer of his department or by 
a Parliamentary Secretary, involves an exercise of delegated 
power; somebody is acting “for and in the name of his 
Minister,” and when that somebody is not stationed in White- 
hall he will (to quote again from the White Paper) “ make 
and maintain constant contacts” in Wales or in his region 
as the case may be. 


What, then, is gained by conferring these delegated powers 
upon a person rather inaptly distinguished as a Minister of 
State (inaptly, because every Minister of the Crown is a 
Minister of State, so that as a matter of nomenclature the 
distinction is without a difference), and paying that person 
a salary midway between those of an Under Secretary of 
State and a Cabinet Minister? The title has a continental 
sound, probably explicable by its having been first given to 
an extra Minister appointed in the Foreign Office. 


The original advantage was that foreign politicians could 
meet a “Minister” (so styled) on equal terms, whereas 
protocol would preclude such meetings with an Under Secre- 
tary, who in English usage is a hybrid. A similar advantage 
was discovered in having a Minister of State in the Colonial 
Office, when local politicians up and down Her Majesty’s 
dominions gained increased realization of their own import- 
ance. Before long it was decided to confer the same title 
upon junior ministers attached to the Scottish Office and the 
Board of Trade. The considerations of “time and place” 
mentioned in the White Paper did not apply, at any rate to 
the same extent, but important visitors could be satisfied 
by interviewing a titular Minister instead of an official, and 
the House of Commons would sometimes accept from him 
an answer which it would challenge if given by an Under 
Secretary of State or Parliamentary Secretary. 


Incidentally, the creation of these posts helped Prime Min- 
isters to place aspirants of office in the category (on the con- 
stitutional oddity of which we commented when it was 
invented) of Ministers of Cabinet Rank, not sitting in the 
Cabinet—thus granting them promotion more cheaply than 
by establishing fresh departments of government, and avoid- 
ing the constant temptation to inflate the Cabinet itself, as 
was found unavoidable when party claims had to be satisfied 
between 1900 and 1939. 


Such, then, was to be the standing of the person appointed 
in accordance with the White Paper to take charge of the 
government of Wales. Be it said, however, that for the 
first appointment the Prime Minister has resisted the tempta- 
tion to pick out a young man from the House of Commons 
(indeed, the condition of residence in Wales would make the 
post unattractive to an aspiring politician), and has given it 
to a Welsh alderman, who will have a peerage, so as to be 
able to answer in Parliament for the conduct of his office. 


To an English observer, with no interest beyond that of 
seeing government proceed without unnecessary friction or 
expense, this might seem to be the offer of a reasonable com- 
promise. It is necessary to look at the Welsh background to 
the offer, in order to understand why it has aroused the 
sentimental rhetoric which Professor Higgins declared to be 
characteristic of the Welsh. (The characteristics he more 
slanderously attributed to them, namely mendacity and dis- 
honesty, need not be considered in this context.) 


For a long time there has been a movement for decen- 
tralization of government from Whitehall to Wales, which 
has ranged from extreme demands for “home rule,” sup- 
ported by occasional violence, to the establishment of branch 
offices at Cardiff for the government departments providing 
services in Wales. 


The first step in this direction was the appointment of a 
separate Permanent Secretary for the Welsh Department of 
the Board of Education soon after the passing of the Educa- 
tion Act, 1902. This could be regarded both as a concession 
to Welsh sentiment with a recognition of peculiar educational 
requirements, and as a device by the astute Secretary of the 
Board in London, Sir Robert Morant, to relieve himself from 
having to deal personally with Welsh problems, on their way 
to decision by the President of the Board. The Welsh Secre- 
tary of the Board (now Minister) of Education was however 
stationed in Whitehail—as he still is, which is one of the 
grievances expressed in the memoranda to be noticed 
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presently. It was a natural step in the same direction for 
Sir Robert Morant, the first chairman of the Insurance Com- 
missioners under the Insurance Act, 1911, when he was 
organizing the office of the Commissioners, to arrange for a 
separate office at Cardiff, under the Welsh Board of Health. 
For the next 30 years there was slowly increasing delegation 
from London to Cardiff, of duties imposed by statute upon 
Ministers in London ; in particular, when the National Health 
Insurance Commission had in 1919 been merged in the Min- 
istry of Health, other functions of the new Minister were 
from time to time assigned to the Welsh Board, in addition 
to those arising under the National Health Insurance Acts. 
Since the second world war there has been a greater assign- 
ment of such functions, a process helped by the fact that 
during that war the Welsh Board of Health played the part 
of a regional office for what is now the Ministry of Housing 
and Local Government. When the Ministry of Health was 
split in 1951 into parts corresponding broadly to the offices 
which had come together in 1919, the Ministry of Housing 
and Local Government acquired a large organization of its 
own at Cardiff, the head of which enjoys the same salary as 
the chairman of the Welsh Board of Health, while a similar 
office was set up at Aberystwyth for the Ministry of Agri- 
culture and Fisheries. By a series of administrative devolu- 
tions the consequence has been reached that almost the only 
functions relating to local government in Wales which are 
still managed in Whitehall are those relating to finance and 
some quasi-judicial matters. On the purely administrative 
side therefore it had come about by 1950 that Wales had, in 
one sense, self-government, but of course each of the Welsh 
offices was responsible to its appropriate Minister in London 
and in the last resort decisions affecting Wales had to be 
taken by members of the Government advised by their staffs 
in London. 

It was in this position that the newly elected Conservative 
Government decided in 1951 to nominate a Cabinet Minister 
to be Minister for Welsh Affairs in addition to his ordinary 
duties, and it seemed proper to place this post in the hands 
of the Home Secretary. The post was however a constitu- 
tional anomaly and could have involved practical incon- 
venience, because the performance of governmental functions 
in Wales was still governed by statutes requiring decisions 
by ordinary departmental Ministers, over whom the Minister 
for Welsh Affairs had no control. In the hope of mitigating 
the difficulties (imaginary or actual) arising from the exercise 
of functions in Wales by Ministers in London, the Labour 
Government decided in November, 1948, to establish a body 
called the Council for Wales and Monmouthshire; _ this 
Council was appointed in April, 1949. Its duties were to be 
to meet from time to time and at least quarterly, for the 
interchange of views and information on developments and 
trends in the economic and cultural fields in Wales and 
Monmouthshire, and to secure that the Government were 
adequately informed of the impact of governmental activities 
on the general life of the people of Wales and Monmouth- 
shire. 


The Council was constituted of representatives of industry 
and agriculture, both management and workers; of educa- 
tion, and of local government with representatives of the 
Eisteddfod and the tourist trade. It had no executive powers, 
but was in a position to call upon the Welsh staff of govern- 
ment departments for help and information, and it has 
published a series of memoranda addressed to successive 
Prime Ministers, dealing with topics of special interest to 
Wales. Among these may be mentioned rural depopulation ; 
the position of the South Wales ports, and the use of 
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marginal land. It has dealt incidentally with a variety of other 
topics, such as special educational curricula and school 
buildings ; the railway system of Wales, and water supplies 
in the smaller local government areas. Perusal of these 
memoranda leaves no doubt that the Council for Wales and 
Monmouthshire has been able to perform valuable duties. 
There had been similar inquiries before, but the existence of 
a permanent Council, widely based and meeting regularly, 
has made it possible to conduct systematic investigation over 
several fields, which previously had been examined sporadic- . 
ally, if at all. It is however a commonplace of public as 
of family life, to find what has been called the stock com- 
plaint of the poor relation—that the rich relation while he 
was about it might have been so much more generous. The 
so-called “gas and water home rule” was contemptuously 
refused by Irish Nationalists in the nineteenth century, and 
the Wyndham scheme of devolution in the first decade of 
this century. The Montague-Chelmsford reforms did not 
stave off Indian extremists, and the Radcliffe constitution for 
Cyprus has been still born. Thus experience suggests that 
once a large country starts on the path of appeasement 
towards a small one, no halting place will be found short of 
meeting all demands. The Council for Wales and Mon- 
mouthshire itself voiced its demand straightforwardly in 
para. 16 of its memorandum presented in July, 1953, Cmd. 
8844, as being parity with Scotland. The Council went on 
to explain that this meant a Secretary of State for Wales 
controlling (as a minimum) agriculture, education, health, and 
housing and local government. They regarded the appoint- 
ment of a Minister (at that time the Home Secretary) as 
Minister for Welsh Affairs as being no more than a step in 
the right direction. The present Prime Minister bears 
testimony, in the White Paper we are now discussing, to the 
value of this arrangement as seen in Downing Street. We 
have not found any clear explanation of his decision, when 
reconstituting the Government at the time of Lord Tenby’s 
resignation, to combine the post with that of the Minister 
of Health and Local Government. Prima facie there would 
have been advantage in the continued holding of this position 
by a Minister who could exercise co-ordinating functions, by 
reason of his having fewer direct statutory functions. Be 
this as it may, the post was detached from the Home Secre- 
taryship; although the Prime Minister’s letter of December, 
1957, is in form a reply to a memorandum from the Council 
for Wales and Monmouthshire submitted while Lord Tenby 
still held the post of Minister for Welsh Affairs, it is possible 
that divorce of the post from the Home Secretaryship has 
hardened pressure from Wales for the appointment of a 
Secretary of State of its own. 


The Prime Minister makes the point that the population 
of Wales is about one half of that of Scotland, and that it 
is not desirable to set up in Wales a copy on half scale of the 
existing system of government in Scotland. The point about 
population is not wholly convincing, seeing that Northern 
Ireland with a population about half that of Wales has its 
own Parliament and a complete Government in Belfast. (In 
passing, we wonder whether sooner or later both Scotland 
and Wales will insist upon parliamentary government based 
upon the Northern Ireland model, in pursuance of the 
apparent law of politics that, once you start on this sort of 
self-determination, you cannot find a place to halt.) A more 
convincing argument to the practical administrator is what 
the Prime Minister goes on to say, that Welsh departments 
of government under a Secretary of State for Wales would 
inevitably be small, with less flexibility and less scope for 
exchanging ideas than if they were part of large departments 
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serving England as well as Wales. Wales, moreover, has the 
same system of law, local government, and land tenure as 
England, whereas Scots law differs not merely in regard to 
land but in regard to contract, crime, and the family. 


The Prime Minister goes on to make the point that the 
greatest need of Wales is for economic development, which 
is already under way. It is more important, he considers, to 
study this through the Council for Wales and Monmouth- 
shire, and conferences of the heads of government departments 
in Wales, than it is to supply Wales with a Secretary of State of 
her own. Incidentally, it does not seem to be made clear in 
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the proposals submitted by the Council of Wales and Mon- 
mouthshire whether the Secretary of State they desire would 
spend his time at Cardiff or at Westminster. In the former, 
he would to some extent be out of touch with what was 
happening from day to day behind the scenes in London. If 
he was in London, he could not be exercising close personal 
supervision over his departments in Wales. From this point 
of view at least the Government’s present proposal, of an alter 
ego for the Minister of Welsh Affairs, acting also on behalf 
of the departmental Ministers concerned, with the title of 
Minister of State, may have advantages. 


LAWYER CLERK CONTROVERSY—A REMEDY ? 


[CONTRIBUTED] 


The fact that the lawyer-clerk controversy has been raging 
for years is evidence of the futility of attempting to answer it. 
What surely is required is a remedy. 


Your previous contributors on both sides are right. The 
solicitor can be a capable town clerk (and this term includes 
clerks of councils); the unqualified man of long experience can 
be equally capable, as many have proved. There can however 
be little argument, for it is purely a matter of logic, that the 
qualified man of long experience is the most suitable type for 
the job. The more qualifications a man has the better fitted he 
is for any job. The perfect town clerk would presumably also 
be A.I.M.T.A. and A.M.I.C.E. with M.R.San.I. thrown in for 
good measure! 


But is this the real problem? The controversy surely arises 
from the fact that dissatisfaction has for years been rife in the 
service because the unqualified man sees the young solicitor 
with little or no local government experience, entering the 
service, outstripping him almost from the start in salary, and 
getting further in a much shorter time. He also knows that the 
solicitor has the qualification which is the “‘ Open Sesame ” to 
the top job, a dizzy height that the unqualified man can never 
hope to reach however capable he may be and however many 
lesser qualifications—D.P.A., D.M.A., A.C.LS., and the like— 
he may have amassed. The controversy is therefore the inevit- 
able result of the case presented by the unqualified man to prove 
his fitness for the top job and the counter-attack of the solicitor 
anxious to retain his privileged position. 


The fault does not lie with the unqualified man. A person 
who has taken the trouble to acquire the lesser qualifications 
would not hesitate to become a solicitor if he had the chance. 
But what an “ if.” 


How does a would-be solicitor enter local government? He 
has two alternatives. When he leaves school his father takes him 
along to see the lawyer-town clerk, usually pays a premium, and 
the junior gets down to work to pass the necessary examinations. 
Alternatively he can be articled to a solicitor in private practice 
for a similar financial consideration, and when qualified he 
takes a job as assistant solicitor to some local authority with 
no previous experience at all. It is interesting here to note how 
many advertisements for assistant solicitors state “* local govern- 
ment experience not essential.” 


What can the established local government clerk do who 
entered the service as a “ junior clerk’? He presumably has 
no opulent parent to finance his efforts or he would not be a 
mere clerk in the first place. He lives on the hope that one day 
he may be able to save sufficient money (a ludicrous proposition 
on a salary at the lower end of the salary scales) and take articles 


of his principal—no financial aid scheme will provide money 
for premiums—or alternatively he can sink his pride, pluck up his 
courage, and ask for them at a reduced rate, or for nothing. Be 
it said that many town clerks have been generous in this respect 
and entered into the spirit of paragraph six of the Nalgo Charter, 
but the fact remains that many have not, or have only been so 
moved when the clerk concerned has been with them for many 
years and has reached an age when, with family commitments 
in many cases, to qualify would not be an achievement but an 
ordeal. 


There is one other reason for the frustration among keen 
clerks. Partners in a solicitors’ firm can each take two articled 
pupils. A town clerk has a similar privilege but his deputy has 
not, hence the paradox that whilst a small firm with two partners 
can take four pupils, a town clerk’s office, no matter how large, 
with an infinitely greater amount of legal work passing through 
it, is limited to two. So, however generously inclined a deputy 
may be, he is powerless to act. 


There is an answer but the point remains, should this state 
of affairs be allowed to continue? The legal profession is entitled 
to control its own destinies, but when it occupies so important 
a place in local government should not something be done in 
the public interest to see the best men are in command? Any 
one who has advertised for an assistant solicitor during the past 
10 years knows the dearth of suitable candidates. 


At present anyone entering the clerk’s departraent at the 
bottom cannot hope to reach the top on his own merits. He 
relies to a great extent on the caprice of his principal. This 
surely is an anachronism in this social age. Is not the system of 
articles outmoded? Buying commissions in the Army ceased 
decades ago!! Any member of the staff should be allowed to 
go as far as his abilities can take him. 


The local government officer is not averse from studying hard 
to obtain the qualifications his job requires, provided he is 
allowed to do so, and at a reasonably early age. To qualify 
at a relatively advanced age is commendable but not particularly 
rewarding in a service where lamentably the ‘ too-old-at-40 ” 
complex is dying hard. 


To argue, therefore, whether the town clerk should be a 
solicitor is futile. The remedy is to give the local government 
officer a chance to qualify and the argument would die a natural 
death. There is a great potential in the rank and file of the 
service to-day, but it will remain unexploited and frustrated, 
and what is even worse, would-be entrants will be dissuaded, 
until some influential person or body prises open the shutters 
of the most exclusive of all closed shops — the solicitor’s 
profession. 
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WEEKLY NOTES OF CASES 


COURT OF APPEAL 
(Before Lord Evershed, M.R., Romer and Ormerod, L.JJ.) 
BROWNSEA HAVEN PROPERTIES, LTD. v. POOLE 
CORPORATION 
November 22, 25, 27, 28, December 16, 1957 

Road Traffic—Regulation of traffic—‘ One-way street ’—Order 
for six months’ summer season—Town Police Clauses Act, 
1847 (10 and 11 Vict., c. 89), s. 21. 

Crown—Treasury Solicitor—Appearance for local authority— 
Interest of Crown. 

APPEAL from an order of VAISEy, J., reported 121 J.P. 571. 

By s. 21 of the Town Police Clauses Act, 1847, certain local 
authorities were empowered to make “ orders for the route to 
be observed by all carts, carriages, horses, and persons... in 
all times of public processions, rejoicings, or illuminations, and in 
any case when the streets are thronged or liable to be obstructed 
...” A local authority, purporting to act under the powers 
conferred by s. 21, made an order, dated March 5, 1957, which, 
in effect, created for the period of the summer season, viz., from 
April 19, 1957, to October 19, 1957, a one-way street system in 
two adjoining streets. Section 46 (2) of the Road Traffic Act, 
1930, as amended by s. 29 (4) of the Road and Rail Traffic Act, 
1933, gave local authorities express power to make one-way street 
orders, which, however, would not be effective unless confirmed 
by the Minister of Transport. The plaintiffs, who owned a hotel 
in one of the two streets in question, asked for a declaration 
that the order of March 5, 1957, was ultra vires the local authority 
under s. 21 of the Act of 1847 on the grounds (i) that a one- 
way street order was not an order for “ the route to be observed ” 
by vehicles; and (ii) that the powers were limited to special or 
extraordinary occasions and did not provide authority for the 
making of orders for an indefinite period. Vatsey, J., held that 
the order made by the local authority was ultra vires and void, 
and the local authority appealed. On their behalf it was sub- 
mitted (i) that in 1914 the Divisional Court in Teale v. Williams 
(1914] 3 K.B. 395 decided that s. 21 of the Act of 1847 was not 
confined to special occasions, that that decision had been followed 
ever since, and that it should not be overruled; (ii) alternatively, 
that the summer season was a special occasion. The plaintiffs 
raised the preliminary point that the appeal was not properly 
before the court because the Treasury Solicitor, acting on the 
instructions of the Minister of Transport and Civil Aviation, was 
not entitled to represent the local authority, as the Crown had 
no interest in the subject-matter in suit, the order complained 
of had lapsed, and the only question was one of costs between 
the parties. 

Held: (i) notwithstanding that the order was no longer in force, 
the general question remained whether the local authority had 
power to make one-way street orders under s. 21 of the Act of 
1847, and, as traffic control was a matter of national concern, the 
Crown had an interest in the lis which warranted the Treasury 
Solicitor representing the local authority; (ii) the words “the 
route to be observed” in s. 21 were wide enough to allow the 
making of one-way street orders, but the order of March 5, 1957, 
was ultra vires and void because the general words in s. 21 “in 
any case when the streets are thronged or liable to be obstructed ” 
must be limited so as to be applicable to instances of particular 
and extraordinary occasions and (per RoMER, L.J.) the six months’ 
summer season could not be regarded as such a special occasion 
or event. 

Teale v. Williams [1914] 3 K.B. 395 overruled. 

Appeal dismissed. 

Counsel: Denys B. Buckley and J. L. Arnold, for the local 
authority; Squibb, Q.C., and J. L. Harman, for the plaintiffs. 

Solicitors: Treasury Solicitor; Cripps, Harries, Hall & Co., for 
the plaintiffs. 

(Reported by F. Guttman, Esq., Barrister-at-Law.) 


QUEEN’S BENCH DIVISION 
(Before Lord Goddard, C.J., Devlin and Pearson, JJ.) 
KRUHLAK v. KRUHLAK 
December 11, 19, 1957 
Bastardy—“ Single woman”’—Married woman living apart from 
husband—Separation order containing non-cohabitation clause 
—Right to recover against own husband in respect of bastard 
child born prior to marriage—Bastardy Laws Amendment 
Act, 1872 (35 and 36 Vict., c. 65), s. 3. 
Case STATED by Yorkshire (West Riding) justices. 


At Upper Osgoldcross magistrates’ court the appellant, Mrs. 
Hilda Mary Kruhlak, made a complaint under s. 3 of the Bastardy 
Laws Amendment Act, 1872, against the respondent, her husband, 
Hilko Kruhlak, applying for a maintenance order in respect of a 
bastard child born prior to the marriage of which she alleged 
that the respondent was the father. 

The justices found that the appellant gave birth to the child on 
December 2, 1953. On the same day, two and a half hours later, 
a decree nisi was made absolute dissolving her marriage with her 
former husband. On December 19, 1953, the appellant married 
the respondent, and on March 26, 1957, a separation order in 
her favour was made against the respondent. That separation 
order contained a non-cohabitation clause. The justices consid- 
ered that it was not open to them to hold that a married woman 
who summoned her husband could be heard to say that she was 
a “single woman,” and they dismissed the complaint. The 
appellant appealed. 

Held: that the “ singleness ” of the appellant was determined 
by looking at the actual state to which she had been reduced 
and not to her status in the eyes of the law; a woman whose 
husband had deserted her or cast her off could say to him, with 
as much force as to anyone else, that he had reduced her to 
living as a single woman; and, therefore, there was nothing to 
prevent the appellant from relying on the separation order to 
justify her claim that she was a single woman, and the appeal 
must be allowed. 

Counsel: Ranking, for the appellant; Deby, for the respondent. 

Solicitors: Long & Gardiner, for A. Maurice Smith, Castleford; 
Collyer-Bristow & Co., for A. Masser & Co., Leeds. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


HILL v. BAXTER 
December 6, 19, 1957 
Road Traffic—Dangerous driving—Defence—Automation—When 
person at wheel can be said not to be “driving”—Road 
Traffic Act, 1930 (20 and 21 Geo. 5, c. 43), s. 11 (1). 

CASE STATED by Brighton justices. 

At Brighton magistrates’ court two informations were preferred 
by the appellant Hill, a police officer, charging the respondent, 
Kenneth Baxter, with dangerous driving of a motor van contrary 
to s. 11 (1) of the Road Traffic Act, 1930, and with failing to 
stop at a “ Halt ” sign. 

The justices found that on April 12, 1957, the respondent was 
driving a motor van in Springfield Road, Brighton, failed to 
stop at a “Halt” sign, and drove straight across a road junction 
until his van came into collision with a motor car. The van 
then carried on for a short distance before overturning. The 
respondent was taken to hospital in a dazed condition and said : 
“I remember being in Preston Circus going to Withdean. I 
don’t remember anything else until I was searching for my glasses. 
I don’t know what happened.” To be in Springfield Road on the 
way to Withdean involved a substantial and unnecessary detour, 
but the respondent must have exercized skill in driving in order to 
reach Springfield Road. The justices were of the opinion that 
the respondent was not conscious of what he was doing after 
leaving Preston Circus “with the implication that he was not 
capable of forming any intention as to his manner of driving ”; 
and, accepting a submission that loss of memory could only be 
attributed to the respondent being overcome by some illness with- 
out warning, they dismissed the information. The prosecution 
appealed. 

Held: that the offences charged were offences where there was 
an absolute liability and where mens rea was not involved; on 
the facts found by the justices the respondent was clearly “ driv- 
ing” the car, and there was no evidence on which they could 
find that he was in a state of automation, the burden of proving 
which would (per LorpD GoppaRD, C.J.) be on the defence; cases 
could occur where a defendant, though at the wheel, could be 
held not to be driving, e.g., where he had had a stroke or epileptic 
fit or was struck by a stone or attacked by a swarm of bees, but 
no such finding was open to the justices in this case, and, there- 
fore, the case must be remitted to the justices with a direction 
to convict. 

Counsel: Ranking, for the appellant; Alliott, for the respondent. 

Solicitors: Sharpe, Pritchard & Co., for Town Clerk, Brighton ; 
Jolly & Co., Brighton. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 








24 JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, JANUARY 11, 1958 


VOL. 


PERSONALIA 


OBITUARY 

The Honourable Mr. Justice Lynskey died on December 21, 
last, at the age of 69. Judge Lynskey was educated at Liverpool 
University, where he took his LL.B. in 1907 and his LL.M. in 1908. 
He was admitted in 1910 and was called to the bar by the Inner 
Temple in 1920. He acquired an extensive junior practice on the 
Northern Circuit and within 10 years of his being called to the bar, 
he took silk. Judge Lynskey was associated with most of the im- 
portant criminal and civil cases heard at Liverpool and Manchester 
during his 10 years as a silk. In 1937 he was appointed Judge of the 
Salford Hundred Court of Record and in the following year he was 
made a Bencher of his Inn. It was in 1944 that he was appointed a 
Judge of the Queen’s Bench Division. He will be chiefly 
remembered by the public as chairman of what became known 
as the Lynskey Tribunal appointed in October, 1948, to inquire 
into alleged irregularities in Government departments. 

Sir Reginald Croom-Johnson, a Judge of the King’s Bench 
Division from 1938 to 1954, died on December 29 last, at the 
age of 78. Sir Reginald was educated at London University, 
where he took his LL.B. Following his admission, Sir Reginald 
was for some years in the office of the firm of Messrs. Abrahams 
& Co. In 1907 he was called to the bar by the Inner Temple 
and joined the Western Circuit. Following service in the First 
World War, Sir Reginald acquired a large general practice, often 
being retained in Stock Exchange and other cases involving 
finance. He took silk in 1927 and in the following year was 
appointed recorder of Bath. In 1938, he was appointed to fill 
one of the vacancies in the King’s Bench Division caused by 
promotions to the Court of Appeal. From 1929 until his 
appointment to the Bench, Sir Reginald was Conservative Mem- 
ber of Parliament for the Bridgwater division of Somerset. Sir 
Reginald resigned his office as a Judge of the High Court in 
January, 1954, owing to ill-health, and in the same month The 
Queen granted him an annuity for life of £3,500. 


His Honour Judge John Charlesworth, county court Judge for 
Circuit No. | for the past four years, died on December 13, last, 
at the age of 64. Judge Charlesworth was educated at Giggles- 
wick. He was commissioned in the Manchester Regiment in the 
First World War, being mentioned in despatches. Following his 
war service, he was called to the bar by Lincoln’s Inn in 1921 
and the following year became an LL.D. of London University. 
He practised extensively on the North-Eastern Circuit, before 
being elevated to the judiciary. Judge Charlesworth was formerly 
a county court Judge of Circuit No. 2 and he had also been 
recorder of Pontefract, Scarborough and Middlesborough. Since 
1950, he had been Chancellor of the County Palatine of Durham. 
From 1953, he was chairman of Durham quarter sessions, and from 
1955, he was deputy chairman of Northumberland quarter sessions. 


Sir Archibald Bodkin, K.C.B., Director of Public Prosecutions 
from 1920 until 1930, died on January 2, last. Sir Archibald 
had for half a century been closely connected with the admin- 
istration of criminal justice. His death follows only a week after 
the death of Sir Edward Tindal Atkinson, see below. Sir 
Archibald was educated at Cholmeley School, Highgate, and was 
called to the bar in 1885 by the Inner Temple, of which Inn 
he was made a Bencher in 1915. Adopting the criminal branch 
of the law for a career, Sir Archibald joined the South-Eastern 
Circuit and soon had an extensive practice in the courts on the 
circuit and in the Metropolis. In 1892 he was appointed Junior 
Treasury Counsel at the Central Criminal Court and Senior 
Counsel in 1908. He held the latter post until his appointment 
in 1920 as Director of Public Prosecutions, succeeding Sir Charles 
Mathews. There were few important trials at the Old Bailey 
between 1892 and 1920, in which Sir Archibald’s name does not 
appear. He succeeded Sir Harry Poland, his uncle, as recorder 
of Dover, in 1901. Sir Harry was the greatest criminal lawyer 
of his day and in fact Sir Archibald came of a line of important 
personages in the world of criminal law. His grandfather, Sir 
William Bodkin, an authority on the Poor Law, was chairman 
of the old Middlesex sessions from 1859 until 1874, being later 
succeeded by his son, Mr. W. P. Bodkin, Sir Archibald’s father. 
Mr. W. P. Bodkin was for many years chairman of the Highgate 
bench. After his retirement in 1930, Sir Archibald was re- 
appointed recorder of Dover. He was for 15 years chairman of 
the Devon quarter sessions, in commemoration of which a Sir 
Archibald Bodkin prize for criminal law was established in 1948, 
at the University College of the South-West at Exeter. Sir 
Archibald received his knighthood in 1917. 


Sir Edward Tindal Atkinson, K.C.B., C.B.E., Director of Public 
Prosecutions from 1930 to 1944, died on December 26, last, at 
the age of 79. Sir Edward was educated at Harrow and Trinity 
College, Oxford. He was called to the bar by the Middle Temple 
in 1902 and joined the South-Eastern Circuit and the Herts. 
and Essex sessions, where he enjoyed a large practice. In 1929, 
as a junior, he was elected a Bencher of his Inn. In the same 
year, he was appointed the first recorder of Southend-on-Sea. 
He was also a member of the Bar Council. In March, 1930, Sir 
Archibald Bodkin retired, and the Home Secretary, Mr. J. R. 
Clynes, named Sir Edward for the post. Before his appointment, 
Sir Edward had had some varied administrative experience as 
a referee under the National Health Insurance Act for the Min- 
istry of Health and chairman of inquiry committees for the 
Ministry under that Act. On his retirement in 1944, on his 
reaching the usual age limit, a tribute was paid to him in the 
Central Criminal Court, which testified to the respect and affec- 
tion in which he was held. Shortly after his retirement, Sir 
Edward was appointed chairman of the Central Price Regulation 
Committee and he presided over it until 1953. Sir Edward was 
appointed C.B.E. in 1919 for his post-war service and was made 
K.C.B. in 1932. He was also a Chevalier of the Legion of 
Honour. He was a valued contributor to this journal. 


Sir Randle Home, who was president of the Law Society, 1939- 
1940, died on December 23, last, at the age of 93. Sir Randle 
was educated at Sherborne and Corpus Christi College, Oxford, 
where in 1887, he gained a first in law. He was admitted in 1891 
and was in partnership with his father in the firm of Messrs. 
Godden, Holme & Co. He was a legal adviser to the brewing 
industry throughout his life-time, being solicitor to the Brewers’ 
Society from the date of its inception in 1904 to 1946. In 1941 
he was knighted. 


ADDITIONS TO COMMISSIONS 


CAERNARVON COUNTY 

Charles Rigby Payne, Gorse Hill, Bryn y Bia Road, Craigside, 
Llandudno. 

Mrs. Joan Catherine Owen, M.B., Dolycoed, Gowerton, Glam. 

Cledwyn Lloyd Powell, 23 Wern Road, Ystalyfera, Glam. 

Mrs. Violet Elizabeth Prothero, 67 Wordsworth Avenue, 
Penarth, Glam. 

Mrs. Betty Alison Singer, The Anchorage, Ogmore-by-Sea. 


HALIFAX BOROUGH 

John Bates, 19 ey Street, Halifax. 

Donald Brenard, Addington House, Savile Park, Halifax. 

Paul Somerset Buckingham, 1B Heath Villas, Halifax. 

— Frederick Crossley, Fern Cottage, Skircoat Green Road, 
Halifax. 

Frank Hardcastle Dixon, 25 Rothwell Road, Halifax. 

a Hargreaves, Upper Rookes Hall, Norwood Green, nr. 
Halifax. 

Vincent Highley, 165 Moor End Road, Halifax. 


WORCESTER COUNTY 

Gordon Melville, 308 Birchfield Road, Webheath, Redditch. 

Mrs. Ellen Maude Batty, Batty’s Stores, Hewell Road, Redditch. 

Leslie William Carter, 9 Meadow Road, Langley, Oldbury. 

George Singleton Green, Fairacres, Broome, Clent, Stourbridge. 

Mrs. Betty Hopkins, 322 Moat Road, Langley, Oldbury. 

Sidney Trevor Pugh, 15 Basons Lane, Langley, Birmingham. 

George Albert Southall, 8 Witley Avenue, Halesowen. 

Albert Edward Such, 18 George Street, Evesham. 

Arthur Raymond Walters, 2 Pedmore Road, Lye, Stourbridge. 

Charles Sidney Williams, 9 Dunstall Road, Hasbury Farm 
Estate, Halesowen. 

Alan Granville Wright, T.D., Longacre, Feckenham Road, 
Redditch. 

William Douglas Yates, Copthorne Court, Pershore, Worcs. 


NOW TURN TO PAGE 1 


An occasional licence cannot be granted for the sale of 
intoxicating liquor on a Sunday, Christmas Day or Good 
Friday, or a day of public thanksgiving or mourning. 
(Customs and Excise Act, 1952, s. 151.) 
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CORRESPONDENCE 


The Editor, 
Justice of the Peace and 
Local Government Review. 
DEAR Sir, 
MAGISTRATES’ COURTS ACT, 1957 

In Notes of the Week for December 7, you ask for information 
regarding the practice of inviting a defendant to acknowledge 
receipt of a summons to the police. 

This practice, while it may not be common, certainly existed 
before the 1957 Act appeared; in many areas a summons served 
by post was accompanied by a form on which acknowledgment of 
its receipt could be made to the police. It may be that the new 
Act has caused an increase in this practice ; but it is one which 
I have always thought should be stopped. 

From time to time we read in your columns and elsewhere of 
allegations of the police “running the courts.” What is more 
likely to encourage this belief than the serving on a defendant of 
a document which can convey to the uninitiated that the summons 
to which it relates has been issued by the police? The only 
possible advantage of acknowledgments given to the police is that 
somebody in the clerk’s office is saved the not very onerous task 
of notifying the police that they have been received. 

There is a cognate matter to which I would also refer. Strong 
objection is taken by some to the serving of a notice of intention 
to prove previous convictions with a summons on the ground that, 
not only may it convey to the accused the idea that the court is 
aware of his record before he is tried, but also on the ground 
that this is yet another step towards identifying the court with the 
prosecution. The report of the Departmental Committee on the 
Summary Trial of Minor Offences dealt with this point (para. 54) 
and found that there would be no objection provided certain 
precautions were taken. That, of course, is an opinion with 
which one is not bound to agree. Ever since the early 1940’s 
we have been trying to implant in the mind of the public the 
term “ magistrates’ court” in substitution for “ police court.” 
Of what use is a change of title when those members of the 
public most concerned are being encouraged to believe that that 
is the only change that has come about. 

Yours faithfully, 
A. J. CHISLETT, 
Clerk to the Justices. 
Magistrates’ Clerk’s Office, 
Town Hall, 


Croydon. 
December 9, 1957. 


The Editor, 
Justice of the Peace and 
Local Government Review. 
DEAR Sir, 

I was very interested in “ Magistrates’ Courts Act, 1957—A 
Point of Procedure” in Notes of the Week in your issue of 
December 7, and you may be interested to know that the police 
force for this area issues a form of receipt to be delivered to the 
accused when a summons is served (and it is intended to adopt 
the new procedure) on which the accused can acknowledge to the 
police (in the stamped addressed envelope provided) the due 
receipt of the summons. 

This does appear to be confusing as many of the accused return 
the statement in mitigation to the police as well as the acknow- 
ledgment of the summons, perhaps some of them are encouraged 
to do so by the saving in postage. Whatever the reason it is 
unsatisfactory. Further it is my experience that in cases under the 
new procedure this form of receipt serves no useful purpose because 
where a statement in mitigation is not forthcoming the acknow- 
ledgment is also ignored ; on the other hand where such statement 
is received by the court that in itself is sufficient proof that the 
summons has come to the knowledge of the accused and it would 
be superfluous to produce the police form of acknowledgment. 
It seems, therefore, that the expense and extra work thus involved 
are not justified. 

It is my experience that the new procedure is working smoothly 
and in the cases where it has been used 95 per cent. of the 
accused have taken advantage of it. In the remainder the accused 
have appeared or the summons has not been served. It could 
work to more advantage, and a greater saving of police time could 
be achieved, if accused persons complied with the notice and 


sent their statement in mitigation to the court “at least three 
days before the date fixed for the hearing.” As it is many such 
statements do not reach the court until the morning of the hear- 
ing and it is then too late to stop witnesses and, in the case of 
private witnesses, avoid the expense of their attendance which the 
accused is liable to meet. It is a point which the national press 
ought to publicize. 
Yours faithfully, 

CHARLES W. ODELL. 


Justices’ Clerk’s Office, 
Court House, 
Princes Street, 
Ramsgate, Kent. 
December 11, 1957. 


The Editor, 
Justice of the Peace and 
al Government Review. 
DEAR SIR, 
SPECIAL ORDERS OF EXEMPTION—CHRISTMAS AND 
NEW YEAR 


In the early part of December in each year applications are 
made by holders of justices’ on-licences under s. 107 of the 
Licensing Act, 1953, for special orders of exemption extending the 
permitted hours on the “special occasions” of Christmas Day, 
Boxing Day, and New Year’s Eve, and, perhaps, other days 
falling within the Christmas season. 

The law is clear: each “occasion” may be the subject of a 
separate order (thereby attracting a separate fee of Ss. for each 
order) or all the “ occasions’ may be included in a single order 
(thereby attracting a single fee of 5s.). 

Magistrates’ courts whose practice it has always been to grant 
these orders as separate orders are annually subjected to pressure 
by local Licensed Victuallers’ Associations directed to persuade 
them to make their grants in the form of a single order. Strong 
persuasion is supported by figures designed to show that an 
increasing number of magistrates’ courts now include all “ special 
occasions ” in a single order. It is difficult to cast doubt on the 
accuracy of the figures presented, for no such figures come from 
any official source. 

I have been asked to compile some reliable figures; and when 
I have done so I will make them available to you, Sir, for 
publication. The purpose of this letter is to ask all justices’ clerks 
to be good enough to let me know what the practice is in the 
court or courts which he serves, and, if there has been a recent 
change in practice, to let me have a note of that also. I will 
make an individual request to all clerks who do not respond to 
the general request contained in this letter, but I hope that my 
many friends who are justices’ clerks will not put me to the 
trouble and expense of doing so. 

Yours faithfully, 
J. WHITESIDE. 
Court House, 

Exeter. 

[We are glad to give our learned correspondent—to whom we 
give thanks for his letter—publicity for the project he has in 
mind, and hope clerks will respond to his request.—Ed., J.P. and 
L.G.R.] 


The Editor, 
Justice of the Peace and 
Local Government Review. 


Sir, 

The lady who objected to giving her age to a police officer 
dealing with a parking offence (to which you refer at 121 J.P.N. 
751) may have been looking ahead to the newspaper report of sub- 
sequent court proceedings. That is where the real trouble arises. I 
know ; I frequently have to deal with it. A woman when inter- 
viewed by a police officer blurts out her real age; when it 
appears in the newspaper she is horrified. Alternatively, a man, 
looking ahead, gives an age that is substantially less than the 
truth. When that gets into the paper he has his leg pulled by his 
friends, and he is no less annoyed. 

Contrary to conventional belief, my experience suggests that 
at least as many men as women are anxious to conceal their 
true age from their acquaintances. 

Those who complain about their ages having appeared in news- 
paper reports of court proceedings all ask the same question : 
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Why do you have to publish ages at all? The answer is, of 
course, to assist in identifying the person referred to, and—most 
important from the point of view of the newspaper—to prevent 
the offence charged being wrongly attributed to an innocent party. 
Only newspapermen, I think, can appreciate how many people 
there are bearing the same name—even names that one might be 
tempted to think were unique. (Shades of Artemus Jones!) 

To give the address narrows down the field of possible con- 
fusion, but that is not always enough. When John Smith, of a 
given address, appears in court, only a parenthetical (21) or (51) 
can prevent the father or son, as the case may be, being wrongly 
associated with the offence in the minds of those who read the 
newspaper report of the proceedings—and can protect the news- 
paper from the aggrieved party. 

Many courts are most helpful to the press in checking in open 
court such identifying particulars as addresses and ages. Others, 
alas, are less helpful than they could be. 

Yours, etc., 
MEREDITH WHITTAKER. 
Scarborough and District Newspapers, Ltd., 
Aberdeen Walk, Scarborough. 


The Editor, 
Justice of the Peace and 
Local Government Review. 
Dear SIR, 
RESISTING APPREHENSION 

I have read an account of a case which appears in Notes of the 
Week at 121 J.P.N. 49 of the Justice of the Peace and Local 
Government Review and headed “ Resisting Apprehension ” and 
wish to draw your attention to the variance between the actual 
facts and the reporting of the case. 

The facts are that two men were seen riding on an auto-cycle 
at about 11.15 p.m. and were stopped for questioning by a police 


NEW YEAR 


PRIME MINISTER’S LIST 


BARON 
Birkett, Sir Norman, Q.C., Lord Justice of Appeal, 1950-1957; 
Judge of the King’s Bench Division, 1941-1950. 


KNIGHTS BACHELOR 

Baker, Stanislaus Joseph, Receiver for the Metropolitan Police 
District. 

Crane, Alderman William, for public services in Nottingham; 
—- housing committee, Nottingham county borough 
counci 

Lund, Thomas George, secretary of the Law Society. 

Purchase, William Bentley, one of H.M. coroners for the 
county of London; honorary secretary, Coroners Society for 
England and Wales. 

Thornley, Hubert Gordon, clerk of the peace and clerk of the 
county council, North Riding of Yorkshire. 


ORDER OF THE BRITISH EMPIRE 
CIVIL DIVISION 

CBE. 

Allerton, W. R., 
Association. 

Bigwood, E. G., alderman, Worcestershire county council. 

Buxton, Alderman Mrs. Gladys, chairman, Derbyshire county 
council. 

Lemon, R. D., chief constable, Hampshire constabulary. 


OBE. 
Baker, E. R., assistant chief constable, Glamorgan constabulary. 
Evans, O., alderman, Monmouthshire county council. 
May, H., clerk, Merton and Morden urban district council. 
Osborne, E. W. J., deputy commander, No. 2 District, Metro- 
politan police force. 
Willbourne, T. W., assistant to the Master in Lunacy, Supreme 
Court of Judicature. 


MBE. 
Brown, G. W., superintendent, Gwynedd constabulary. 
Green, F., assistant chief constable, Kingston-upon-Hull. 
Jaye, J. A., adjutant, Ulster special constabulary. 
Nixon, E. F., superintendent, Cumberland and Westmorland 
constabulary. 
Smith, F., chief superintendent, Metropolitan police. 


lately chairman, Rural District Councils’ 


VOL. 


constable regarding this offence. The constable was assaulted by 
the men and left the scene for assistance. The two men were 
brothers and the assault on the constable was not of a violent 
nature but nevertheless an assault. Inquiries were made as to 
the identity of the men who lived some distance away from the 
scene of the assault. The defendant in the case mentioned was 
seen about an hour later by the constable and another officer. 
He was told that he was being arrested for an assault on the 
constable and it was then the gun incident occurred. 

The man was arrested and charged with assaulting a peace 
officer in the execution of his duty contrary to s. 38 of the 
Offences Against the Person Act, 1861, and also with unlawfully 
using a gun to resist lawful apprehension of himself contrary to 
s. 23 (1) of the Firearms Act, 1937. There certainly was no 
charge under s. 18 of the Offences Against the Person Act. The 
accused was committed for trial on both these charges and 
appeared before Mr. Justice Streatfeild on November 8 last at 
York Assizes. He pleaded guilty to the first charge and not 
guilty to the second. Counsel for the prosecution was of the 
opinion that the lapse of time between the actual assault and the 
arrest was too great, and after some discussion the learned Judge 
agreed that no evidence should be offered, and the plea of not 
guilty was accepted and the accused discharged on that count, but 
was fined £10 on the first charge of assault. 

I would like to make clear that it was only after the man had 
been disarmed that the gun was found to be in bad condition and 
I have no doubt that to the police officers at whom it was aimed 
it appeared a very real and formidable weapon. 

Yours KY. 
C. CHAYTOR, 
Lieut.-Col. 
Chief Constable, Yorkshire, North Riding. 
Chief Constable’s Office, 
Northallerton, Yorkshire. 


HONOURS 


Thomas, D. H., lately clerk and chief financial officer, Ross and 
Whitchurch rural district council. 


COMMONWEALTH RELATIONS OFFICE LIST 
ORDER OF ST. MICHAEL AND ST. GEORGE 
K.C.M.G. 
Mansfield, The Hon. Alan James, Chief Justice of the State 
of Queensland. 


ORDER OF THE BRITISH EMPIRE 
CIVIL DIVISION 
K.B.E. 
Burbury, The Hon. Stanley Charles, Chief Justice of Tasmania. 
Philp, The Hon. Roslyn Foster Bowie, Senior Puisne Judge of 
the Supreme Court, Queensland. 


COLONIAL OFFICE LIST 
KNIGHTS BACHELOR 
Hogan, Michael Joseph Patrick, Q.C., Chief Justice, Hong 
Kong. 
McKisack, Audley, Q.C., Chief Justice, Uganda. 


BRITISH EMPIRE MEDAL 
CIVIL DIVISION 
Dunphy, G. L. A., superintendent, City of London special con- 
stabulary. 


QUEEN’S POLICE MEDAL FOR DISTINGUISHED SERVICE 


Dodd, E. J., chief constable, Birmingham. 

Carter, C. T. G., chief constable, York. 

Smith, J. W. T., assistant chief constable, Liverpool. 

Warren, W., chief superintendent and deputy chief constable, 
Blackpool. 

Athron, T., chief superintendent, Cheshire. 

Yeoman, R. C., deputy superintendent, Wiltshire. 

Bennison, R. R., superintendent, North Riding of Yorkshire. 

Dennis, T. G., superintendent, Metropolitan police. 

Walker, A. A., superintendent, Berkshire. 

Grant, D. C., deputy superintendent, Metropolitan police. 

Henderson, J. W. R., superintendent, Metropolitan police. 

Allthorpe, L. T. J., superintendent, Norfolk. 

Carson, T., head constable, Royal Ulster constabulary. 
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REVIEWS 


Oxe’s Magisterial Formulist, Fifth Cumulative Noter-up to Four- 
teenth Edition. London: Butterworth & Co. (Publishers) 
Ltd., 88 Kingsway, W.C.2. Price 15s., postage 6d. extra. 
Combined price of main volume and supplement, £5 10s. 
postage 2s. 6d. extra. 

Two supplementary volumes have already been issued in con- 
nexion with the 14th edition, and this noter-up links those volumes 
to the main volume and brings them also up-to-date. The preface 
to this supplement gives precise information as to how the book 
should be used. It is brought up to July 31, 1957. 

In addition to the noter-up there are various new forms made 
necessary by new statutes. These forms include useful notes by 
the editor, Mr. J. P. Wilson. 

All clerks to justices, and their staffs, know the value of Oke 
and will be glad to avail themselves of the new supplement. 


Road Transport Law. By L. D. Kitchen, A.M.Inst.T. Eleventh 
Edition, revised by E. K. Wenlock. London: Iliffe & Sons, 
Ltd. Price 13s. 6d. net (postage 10d.). 

We cannot add usefully to what we said about this excellent 
little book in our review of the 10th edition at 119 J.P.N. 768 
beyond noting that the effects of the Road Traffic Act, 1956, and 
other changes in the law seem duly to have been incorporated in 
the new edition and that the relevant law is as clearly summarized 
as it was in the previous edition. One small amendment which 
we think should have been made seems to have escaped the 
author’s notice. On p. 78 there is a reference to s. 7 of the 
Licensing Act, 1921. The whole of that Act was repealed by 
the Licensing Act, 1953, and the reference should be, we think, 
to s. 122 of that Act which now regulates the delivery of intoxicat- 
ing liquor from vehicles. If this is the only oversight the author 
is to be congratulated. Only those who have attempted to revise 
books of this kind can appreciate how difficult it is to ensure that 
nothing is missed. 

The increase in price from 10s. 6d. to 13s. 6d. is a pity, but it 
is probably inevitable. Postage has increased from 4d. to 10d. 


Hobson’s Local Government. Third Edition. By Peter Dow. 

London: Shaw & Sons, Ltd. Price 57s. 6d. net. 

This work is specially designed for those interested in the 
law relating to county district councils, including the councils of 
non-county boroughs. It is based upon a book written by Mr. 
Neville Hobson in 1947, entitled The Borough, Urban and Rural 
Councillor, but has been revised and recast. Space for new 


matter has been found by omitting some articles on general local 
government, and omitting also the voluminous subject of town 
and country planning, which only comes to district councils by 
delegation and is, as the learned editor mentions in his preface, 
now so highly specialized that it calls for a book of its own. 
The form of the work is that of a digest under main headings 
and subheadings: for example, compensation as a main heading 
occupies two pages, divided between loss of office; the Public 
Health Act, 1936 ; housing ; and the Food and Drugs Act, 1955. 

The main paragraphs are set out clearly, and there are useful 
notes in small type with cross-references to the statutes, statutory 
instruments, and government circulars. The work seems to us 
excellent as a means of picking up quickly the legal provisions, 
upon any matter which is likely to arise in the daily work of a 
non-county borough or an urban or a rural district. 


Where to Look for Your Law. Edited by C. W. Ringrose. 
London: Sweet and Maxwell, Ltd. Price 7s. 6d., or inter- 
leaved copy 15s. 

For close on half a century, Where to Look for Your Law has 
been one of those books for which a steady demand proves 
beyond all doubt their perennial usefulness. Each edition is an 
improvement on the last, and this (the twelfth) is no exception. 
One such improvement to the current edition is the deletion of 
the titles under their former Commonwealth-Foreign heading—the 
titles tended to give unnecessary bulk to what is, after all, essen- 
tially a guide to English law books. The arrangement of the 
book follows the usual well-tried pattern established in earlier 
editions, and undoubtedly it will receive the same kind reception 
from practitioners as its predecessors. 


The British Statute Book. By Christopher Hughes. London: 
Hutchinson Universal Library. Price 10s. 6d. 

This book, running to some 160 pages, is a comprehensive, non- 
technical (although not to the point of being elementary) and emin- 
ently readable account of the legislative process. The practitioner or 
senior local government officer who has to be informed on this 
subject would, we would say, prefer the recently published 
Parliamentary Dictionary—but as a general introduction to the 
subject sketching not only the background but filling in also much 
of the foreground, this book could be read with considerable 
profit as well as pleasure. It can be recommended with con- 
fidence for students of the constitution itself and should be found 
a place on the shelves of most public libraries. 


NEW STATUTORY INSTRUMENTS 


1. PENSIONS. The Superannuation (English Local Govern- 
— and Northern Ireland Health Service) Interchange Rules, 


These rules contain provisions with respect to the superannuation 
rights of persons transferring between pensionable local government employ- 
ment and employment which is pensionable under ed made under 
s. 61 (1) of the Health Services Act (Northern Ireland), 

Part I of the rules contains definitions of terms Ay in the rules 
including a definition of ‘‘ the prescribed time limit,’’ which is the time 
within which movement from one pensionable employment to another must 
take place if the person concerned is not to lose the right to reckon in 
the second employment the service which was reckonable when he left the 
first employment. This limit is usually 12 months (or where the employee, 
immediately after leaving his first employment became engaged in national 
service, six h after ¢ of that service): but in the case of 
interchange with certain health service employments allowance may be 
made for time spent on a course of study or training if the local authority 
or the Ministry of Health and Local Government (Northern Ireland), as 
the case may be, is satisfied that by reason of having undertaken the 
course, the person is better fitted for the duties of his new employment. 

Part Il provides for oo payment of transfer values by local authorities 
to the Ministry of Heal Government (Northern Ireland) in 
respect of persons a from pensionable local government employment 
to employment pensionable under the Health Services (Superannuation) 
Regulations (Northern Ireland) and, on any such movement taking place, 
enables the local authority concerned to exercise (with a view to increasing 
the benefits payable to or in respect of the employee on his retirement 
or death) certain discretionary powers. Exercise of any such discretionary 
powers will result in an propriate adjustment in the transfer value 
a er 9 to the Ministry a Health and Local Government (Northern 
rei 

Part Ill provides for the reckoning of previous service in the case of 
@ person who enters pensionable local government employment after having 
been in employment pensionable under the Health Services (Superannuation) 
Regulations (Northern wetend). 





Part IV « provisions with respect to the return of 
contributions, the application of s. 35 of the Local Government Super- 





annuation Act, 1937 (which provides for decisions on questions and appeals 
to the Minister of Housing and Local Government) and the modification 
of superannuation benefits and contributions in relation to the National 
Insurance Act, 1946, (as amended). 

The rules are given limited retrospective operation under the authority 
of and subject to the safeguards ~ by s. 2 (5) of the Superannuation 
(Miscellaneous Provisions) Act, 194 

are" into operation January 1, *1958. 1957. No. 2197. 


NATIONAL INSURANCE. The National Insurance (Con- 


ui Amendment (No. 2) Regulations, 1957. 
These regulations contain miscell. d. s to the National 
Insurance (Contributions) Regulations, 1948. They specify the circum- 
stances in which a person will be excepted from liability for and credited 
with a contribution in any week on the ground of unemployment notwith- 
standing that he may be engaged in part-time employment in that week 
and in which a woman may be so excepted and credited whilst in receipt 
of widow’s pension under the National Insurance (Industrial Injuries) Act, 
1946, or any Personal Injuries Scheme or any Service Pensions Instrument 
or any 1914-18 War Injuries Scheme. The regulations also provide for 
— from liability to pay contributions as a self-employed person in 
— of employment undertaken in the course and for the purposes of 
jul time education or training ; and for contributions of one class which 
are treated as equivalent to contributions of another class for the purposes 
of benefit to be treated as contributions of that other class for the pur, 
of satisfying the qualifying conditions for entitlement to be excepted froi 
liability for, and to be credited with, —— The remaining pro- 
visions are of a minor or consequential charac: 
Came into operation January 6, 1958. 1987, No. 2176. 


3. NATIONAL INSURANCE. The National Insurance (Gen- 
eral Benefit) Amendment (No. 2) Regulations, 1957. 

These regulations revoke and replace the National Insurance (General 
Benefit) A 1 Regulations, 1957. They provide for the 
disregarding of disqualifications for benefit for the purposes of certain 
provisions of the National Insurance Act, 1957. 

Came into operation December 18, 1957. 1957. No. 2146. 
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4. NATIONAL INSURANCE. 
Entrants Transitional) Amendment (No. 2) Regulations, 1957. 
These regulations revoke and replace the National Insurance (New 
Entrants Transitional) Amendment (No. 2) Provisional Regulations, 1957 
They amend the National Insurance (New Entrants Transitional) Regula- 
tions, 1949, by providing that the purposes for which men over the age 
of 55 on July 5, 1948, who are new entrants into insurance are not 
deemed to attain pensionable age until July 5, 1958, shall include retire- 
ment pensions for their widows by virtue of their own insurance where 
the husband’s contributions are taken into account. In regard to widows 
who were existing beneficiaries on July 5, 1948, who between the said 
fo 5, 1948, and reaching their sixtieth birthday on or after August 5, 
1957, have remarried and — become widows, a who immediately 
before attaining the age of 60 were entitled to widows’ benefit, it is pro- 
vided that the special conditions in relation to retirement pensions to 
which such women would otherwise be liable shall not 


apply. 
Came into operation December 18, 1957. 1957. No. 2147. 


5. ROAD TRAFFIC AND VEHICLES. Traffic Signs. The 


Traffic Signs (Amendment) Regulations, 1957. 

These regulations amend the Traffic Signs Regulations, 1957. The main 
changes are:— 

1. It is provided that, where the sign (‘‘ Halt at ah Road Ahead be 
shown in diagram 204 in sch. 1 to the earlier reg 
lighting, and such lighting is so arranged as also to iiuminate the A. 
mounting ringed triangle, it shall not be necessary for the ringed triangle to 
be fitted with red reflectors 

2. Four new traffic signs are prescribed. 


Came into operation January 1, 1958. 1957. No. 2149. 


6. ROAD TRAFFIC AND VEHICLES. Traffic Signs. The 
Traffic Signs General Directions (No. 2), 1957. 

These directions amend the Traffic Signs General Directions, 1957. 
The main changes are:—({1) It is provided in regard to certain signs which 
could be placed only at sites = by the Secretary of State or the 
Minister of Transport and Civil Aviation that this restriction shall only 
new apply to such of those signs as indicate the effect of an order made 
by the Secretary of State or the Minister or regulations made by the 
Minister. (2) The use of the carriageway marking ‘“‘SLOW ”’ to supple- 
ment direction signs erected in advance of a road junction is now 


permitted. 
Came into operation January 1, 1958. 1957. No. 2150. 


7. FOOD AND DRUGS. Food Hygiene—England and Wales. 


The Food Hygiene (Amendment) Regulations, 1957. 
These regulations amend reg. 7 of the Food Hygiene Regulations, 
1955 (which restricts the giving out of food for preparation or packing in 
domestic premises). The operation of the original reg. 7 in relation to 
shrimps, prawns and onions had been postponed until January 1, 1958. 
The new reg. 7, which is to apply to shrimps, prawns and onions on 
June 1, 1958, permits the giving out of shrimps, prawns and onions for 
peeling on domestic premises if the premises are registered for the prepara- 
tion of the food in question with the local authority under s. 1d of the 
ood and Drugs Act, 1955, and certain other requirements are complied 
with. The requirements include (a) a periodic check by the person giving 
out the yeas that the worker is able to maintain Proper standards, () the 
and premises, (c) the provision of a water supply 
and wash fh basin, (d) the protection of food from risk of contamina- 
tion and (e) the observance of cleanly practices by persons engaged in the 
handling of the food and the action to be taken where they suffer from, 
or are the carriers of, certain infections. 
Came into operation December 31, 1957. 1957. No. 2157. 


8. RESTRICTIVE TRADE PRACTICES. Registration. The 
Registration of Restrictive Trading Agreements Order, 1957. 

This order appoints the day on which all restrictive trading agreements 
not covered by the Registration of Restrictive Trading Agreements Order, 
1956, become subject to registration under part I of the Restrictive Trade 
Practices Act, 1956. 

The period, within which particulars relating to agreements are to be 
furnished to the Registrar of Restrictive Trading Agreements, is three 
calendar months. 

In the case of an agreement which is not subject to registration by 
virtue of this order by reason only that the restrictions accepted under it 
— to the supply of goods by export from the United Kingdom or to 

—e and overseas trade, the provisions of subs. (1) of s. 31 of the Act 


I apply. 
Came into operation December 31, 1957. 1957. No. 2158. 


9. CUSTOMS AND EXCISE. The Import Duties (Exemp- 
tions) (No. 17) Order, 1957. 


This order exempts dates which have not been stoned and which are 
of a value of less than 25s. per cwt. from the general ad valorem duty 
of 10 per cent. chargeable under the Import Duties Act, 1932. 


Came into operation December 20, 1957. 1957. No. 2161. 


10. NATIONAL INSURANCE. The National Insurance (In- 
crease of Benefit and Miscellaneous Provisions) Amendment 
Regulations, 1957. 


These regulations, which revoke and replace the National Insurance 
(Increase of Benefit and Miscellaneous Provisions) Amendment Provisional 
Regulations, 1957, amend the National Insurance (Increase of Benefit and 
Miscellaneous Provisions) Regulations, 1955. Under s. 2 (1) of the National 
Insurance Act, 1957, a widow who immediately before attaining pensionable 
age is entitled to widow’s benefit no longer becomes entitled to a retire- 
ment pension by virtue of her husband’s insurance, but is allowed for 
certain periods to elect to have account taken of her husband’s contribu- 
tions in calculating her yearly quaage for the purpose of her right to a 
retirement pension by virtue of her own insurance. A widow resident 
abroad when benefit rates were increased in 1951, 1952 or 1955 is under 
the existing regulations precluded from obtaining by virtue of her husband’s 
insurance the increased rate of retirement pension then enacted unless she 
subsequently becomes resident in Great Britain. The present regulations 
apply this provision to a retirement pension payable under s. 2 (1) by 
virtue of taking account of her husband’s contributions. 


Came into operation December 29, 1957. 1957. No. 2164. 
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11. CUSTOMS AND EXCISE. Export of Goods (Control). 
The Export of Goods (Control) (Amendment No. 6) Order, 1957. 
This order amends the Export of Goods (Control) (Consolidation) 
Order, 1956. The principal changes are as follows:—(1) Licences are no 
longer required for the export of (a) certain iron and steel goods; (b) tyres 
(other than aircraft tyres) of a cross-section of 6 in. or more, if exported 
to the destinations listed in —. 5 (a) of the principal order. (2) Licences 
will now be required for the export to all destinations other than those 
specified in art. 5 (a) of the ag = order of control equipment of the 
servo-mechanism type. (3) T Federation of Malaya is now expressly 
included in the list of -~ ~jae covered by the exemption given by 
art. 5 (a) of the principal 
Came into operation January 1, 1958. 1957. No. 2169. 


12. SUPPLIES AND SERVICES. STRATEGIC GOODS. The 
Strategic Goods (Control) (Amendment No. 5) Order, 1957. 
his order amends the Strategic Goods (Control) Order, 1954. The 
main y #- is that the principal order now also applies to control equip- 
ment of the servo-mechanism type. 
1957. No. 2170. 


Came into operation January 1, 1958. 


13. INDUSTRIAL ORGANIZATION AND _ DEVELOP- 
MENT. The Lace Industry (Scientific Research Levy) (Amend- 
ment No. 2) Order, 1957. Came into operation January 1, 1958. 
1957. No. 2172. 


14. EDUCATION, ENGLAND AND WALES. The Schools 
Grant Amending Regulations No. 8, 1957. 

These amending regulations require teachers of classes for partially 
deaf pupils in ordinary schools, except classes in practical instruction, to 
have special qualifications. 

Came into operation December 21, 1957. 1957. No. 2174. 
Insurance 


15. NATIONAL INSURANCE. The National 
(Residence and Persons Abroad) Amendment (No. 2) Regulations, 


1957. 

These regulations amend the National ro (Residence and Persons 
Abroad) Regulations, 1948, by per who is excepted from 
liability to pey a contribution through > Pare from Great Britain to be 
credited with a contribution if she satisfies the provisions of reg. 6A of 
the National Insurance (Contributions) Regulations, 1948, which regulation 
relates to women in receipt of widow’s pensions under certain provisions 
other than those of the National Insurance Act, 


1946 
Came into operation January 6, 1958. 1957. No. 2177. 


16. NATIONAL INSURANCE. The National Insurance Act, 
1957 (Commencement) (No. 4) Order, 1957. Came into operation 
December 21, 1957. 1957. No. 2178 (C. 22). 


17. NATIONAL INSURANCE. The National Insurance 
(Death Grant) (Consequential Provisions) Regulations, 1957. 


These regulations, which are made in consequence of the provisions 
concerning death grant in the National Insurance Act, 1957, apply certain 
provisions of the National Insurance (Claims and Payments) Regulations, 
1948, to claims for, and payments of, death grant as if it were a benefit 
due to the deceased at his death. They amend the National Insurance 
(Death Grant) Regulations, 1949, with respect to deaths abroad and add 
new provisions to those regulations with respect to the persons on whose 
insurance death grant may be paid in the case of a child. 

The remaining provisions are of a minor or consequential character. 


Came into operation January 1, 1958. 1957. No. 2179 


18. NATIONAL INSURANCE (INDUSTRIAL INJURIES). 
The National Insurance (Industrial Injuries) (Insurable and 
Excepted Employments) Amendment Regulations, 1957. 

These regulations amend the provisions of the National Insurance 
(Industrial Injuries) (Insurable and Excepted Em 2." Regulations, 
1948, relating to employment as registrar of births and deaths and 
marriages by limiting the exception from insurable employment under the 
National Insurance (Industrial Injuries) Act, 1946, to persons who are not 
wholly or mainly engaged in such employment. 


Came into operation January 6, 1958. 1957. No. 2180. 


19. SAVINGS BANKS. Post Office Savings Bank. The Post 
Office Savings Bank Amendment (No. 6) Regulations, 1957. 
These regulations amend the Post Office Savings Bank Regulations, 
1938, by substituting a new paragraph for para. (7) of reg. 20, which 
applied s. 82 of the Bills of Exchange Act, 1882, to crossed warrants 
issued by the Postmaster-General under the regulations. That section, 
which provides for the protection of collecting bankers, was repealed by 
the Cheques Act, 1957, and replaced by the provisions of s. 4 of that Act. 
The new paragraph accordingly applies the latter provisions. 


Came into operation December 20, 1957. 1957. No. 2182. 

20. SAFEGUARDING OF INDUSTRIES. The Safeguarding 
of Industries (Exemption) (No. 12) Order, 1957. Came into 
operation December 23, 1957. 1957. No. 2186 


21. CUSTOMS AND EXCISE. The Import Duties (Draw- 
back) (No. 18) Order, 1957. 


This orser fs for the payment of drawback of Customs duty 
ds used in the manufacture of certain exported 





on 
marzipan. 


Came into operation December 27, 1957. 1957. No. 2187. 


22. TRUSTEES. The Public Trustee (Custodian Trustee) 
Rules, 1957. 
These rules amend the Public Trustee Rules, 1912, so as to enable the 
Gas Council and Area Gas Boards to act as custodian trustees of pension 
schemes and nsion funds for the benefit of their employees or of 
employees of Pod odies to whose liabilities they have succeed 


Came into operation December 23, 1957. 1957. No. 2201. 
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“THESE TROUBLESOME DISGUISES ” 


The recent successful appeal, by a solicitor and his client, 
against a conviction for “conspiring together to defeat the 
course of public justice,” is interesting not so much because 
of the argument put forward on the appellants’ behalf as on 
account of the facts surrounding the alleged conspiracy. 
These facts arose out of earlier criminal proceedings, against 
the client, in which he was defended by the same solicitor ; 
before appearing in Court he adorned himself (allegedly on 
his solicitor’s advice) with a wig, and made such other altera- 
tions in his normal appearance as were calculated (so it was 
said) to hinder his identification by prosecution witnesses. 

As every lawyer knows, the prosecution, in every criminal 
case, must first give satisfactory proof of the corpus delicti— 
a phrase which (pace the purveyors of crime-fiction) does not 
mean the body of a murdered victim, but merely that the 
offence charged has in fact been committed, by some person. 
The next step is for the prosecution to prove that that person 
is the defendant Elaborate rules have been laid down, in 
the reports, as to what is and what is not permissible in 
dealing with potential witnesses of identification. There must, 
for example, be no prompting or suggestion, however unin- 
tentional, on the part of the police (R. v. Bundy (1910) 75 
J.P. 111; R. v. Chapman (1911) 28 T.L.R. 81). When photo- 
graphs are used to obtain information, a series, and not only 
one or two, should be shown (R. v. Dwyer, R. v. Ferguson 
[1925] 2 K.B. 799). But a police officer may not show to 
persons who are to be called as identifying witnesses photo- 
graphs of a person whom they are to be asked to identify. 
And so forth. 


Looking at the matter from the criminal’s point of view, 
it seems more reasonable to make use of disguise, not at 
the time of the identity parade, and still less at the trial, 
but at the time when the “crime is committed. For most 
crimes—at any rate, crimes of violence—are committed when 
there are few people about, and in conditions (such as dark- 
ness or inclement weather) liable to prevent subsequent 
recognition of the perpetrator by a passer-by, or bystander, 
who merely happens to be on the scene by chance, and has 
no prior personal acquaintance with him. If the malefactor 
has had the presence of mind to disguise his features, stature 
and clothing, it is most unlikely that he will be recognized, 
in his normal appearance, by such a chance-witness. But, 
if he has not taken that precaution, there will, for every one 
such chance witness, be at least a dozen potential witnesses 
to his identity who will readily see, from their general 
acquaintance with him, through such disguise as he may think 
fit to adopt at a later stage. 


Both methods are favoured in literature. One of the 
oldest is recounted by Herodotus, who flourished in the fifth 
century B.C. A King of Egypt, whom he calls Rhampsinitus 
(probably one of the Ramesid dynasty), caused the royal 
architect to construct a subterranean strong-room, where the 
King kept his treasures. The architect, however, took care to 
make a secret entrance, through which he helped himself, 
from time to time, to some of the more portable and easily 
negotiable of the valuables the room contained. Dying, he 
confided the secret to his two sons, who continued these 
larcenous practices. The King, observing the depletion of his 
treasury, eventually set a trap which should catch any intruder 
and secure him beyond all possibility of escape. The next 


time the two brothers made their felonious entry, one of 
them was trapped; realizing that the penalty for his crime 
would in any case be death, and anxious to avoid involving 
his family, he besought his brother to cut off his head and 
bear it away with him when he made his escape. This plan 
the brother duly carried out; and the headless corpse dis- 
covered by the guards next day, while affording clear evidence 
of the corpus delicti, left the problem of identification un- 
solved. There is a sequel to the story; but the point for our 
present purpose is to indicate the drastic extremes to which 
some criminals will go to conceal their identity post factum. 

English criminal law, it is true, discourages what we have 
described above as the “ more reasonable ” course ; by s. 28 of 
the Larceny Act, 1916, a misdemeanour is committed by every 
person (inter alia) ““who is found by night having his face 
blackened or disguised, with intent to commit any felony.” 
Perhaps it was the recollection of these words that enabled 
Dr. John Thorndike, the famous expert on forensic medicine 
(a character created by R. Austin Freeman), to build up his 
ingenious theory concerning the murder of Julius D’Arblay 
and the attempted murder of his daughter Marion. The 
girl had caught a glimpse of her attacker in the half-darkness 
—‘‘a beetle-browed, hook-nosed wretch with a shock of hair 
sticking out from under his hat, a moustache with turned-up 
ends, and a rather short beard.” Dr. Thorndike at once 
realized that these striking features could be easily “ made 
up,” especially at night; by superimposing them, in wax, on 
an image of the chief suspect he was able to produce a 
composite photograph which was identified by Marion as that 
of her attacker. 

The classic instance is, of course, to be found in R. L. 
Stevenson’s Dr. Jekyll and Mr. Hyde where, by a sort of 
self-induced chemical fission, a split personality is divided 
into its component parts. All the crimes which the blameless 
Jekyll, in his worst moments, could do no more than imagine, 
were actually committed by his alter ego Hyde, as unlike 
Jekyll in physical appearance as in character. The awkward 
point in that case is where Jekyll, after several experiments, 
begins to undergo an involuntary change into the evil Hyde, 
with tragic results. This, however, is allegory pure and simple 
—not really a case for detection, nor even forensic medicine, 
at all. 


Sometimes it is not the criminal, but the object of the 
crime, that is disguised. Such a case was the disappearance 
of that brilliant favourite of the Turf, the horse Silver Blaze 
—so called because of the white streaks on his forehead and 
legs. Sherlock Holmes, with his perceptive eye, at once 
recognized that the fakers had been at him. “You have 
only to wash his face and legs in spirits of wine,” he told 
the owner, Colonel Ross, “and you will find he is the same 
old Silver Blaze as ever.” 

It is a moot question whether, and to what extent, the 
ingenuities of the detectives of fiction have been studied and 
adopted by the criminal classes in real life. Any offender 
who leaves finger-prints around has only himself to blame 
if these give him away; perhaps the same is true of the male- 
factor who commits a crime of violence in his own undis- 
guised person. A.L.P. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to ‘* The Publishers of the Justice of the Peace and Local Government Review, Little London, 


Chichester, Sussex.”’ 


The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 


must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1.—Children Act, 1948—Illegitimate child—Fit person order to 
local authority—Maintenance. 

In 1949, an illegitimate child was committed to the care of the 
county council as being a child in need of care and protection. 
The child was at the time living with the mother and was not 
affiliated. No contribution order was made. 

Since the time the child has been in the council’s care, the 
putative father has made irregular payments to the council towards 
the child’s maintenance. 

Under the provisions of s. 26 of the Children Act, 1948, 
seems that proceedings to enable an affiliation order to be eheained 
should have been commenced less than three years from the date 
when the child was committed into care. However, the putative 
father has never denied paternity and made contributions towards 
the child’s maintenance to the mother within 12 months from 
the child’s birth. In the circumstances, had the child been in the 
mother’s care, she could proceed to obtain an order against the 
father, and I shall be glad to know whether you can suggest any 
method whereby the council could now obtain an order against 
him. RuSTIC. 

Answer. 

There appear to be no means now by which the council can 
obtain an order directly. 

The child’s mother, if a single woman, can apply for an order 
at any time after the birth, on proof that the alleged father has 
within 12 months next after the child’s birth paid money for its 
maintenance. If such an order were made it could provide for 
the payments thereunder to be made to the council as the person 
for the time being having the custody of the child. See s. 3 of 
the Affiliation Orders Act, 1914. 


2.—Criminal Law—A bduction—“ Unlawful sexual intercourse ’’— 
Sexual Offences Act, 1956, s. 19 (1). 

The above section states that “ It is an offence . . . to take an 
unmarried girl under the age of 18 out of the possession of her 
parent . . . against his will, if she is so taken with the intention 
that she shall have unlawful sexual intercourse with men or.. . 
a particular man.’ 

I have to admit that the purport of the section eludes me, 
mainly because of the inclusion of the word “ unlawful,” and I 
should therefore be grateful if you would clarify the interpreta- 
tion and operation of this section, with regard to the following 
points which recently arose during a discussion on the Sexual 
a Act, 1956: 

“Unlawful sexual intercourse” is usually interpreted as 
hese the offences of rape, sexual intercourse with girls under 
16 and under 13, or with female mental defectives, incest, buggery, 
or intercourse obtained by means of one of the “ procuration ” 
offences. 

2. If the above offences of “ unlawful sexual intercourse ” take 
place without any reference to the “taking away” part of the 
section, the offender becomes amenable to punishment under 
other sections, and the fact that the girl is taken away against 
her parent’s will seems but an aggravation of the more serious 
offence. 

3. Girls of 16 or over have “ sexual freedom,” and any man 
who has sexual intercourse with her, given her full, free and 
conscious permission, commits no offence, ie., there is no 
“ unlawful sexual intercourse.” 

4. In view of the above, is it necessary for one of the offences 
listed in 1. to be committed against the girl before a charge of 
contravening s. 19 (1) can be substantiated ? 

5. Does the fact that the girl, although she has “ sexual 
freedom,” is taken away without the consent of her parent, auto- 
matically render any subsequent sexual intercourse unlawful, or 
unlawful until she is returned to her parents ? 

If the object of the section, as may be supposed, is to protect 
young girls from plausible men of prurient intentions, its meaning 
would have been made much clearer if the word “ unlawful ” had 
been omitted. 

6. If a girl of 17 and her boy friend agree, against the wishes 
of the girl's parents, to go on holiday together, and both boy and 
girl intend to have sexual intercourse one with the other, is this 
intercourse “ unlawful,” and has an offence Ay s. 19 (1) been 
committed, disregarding the proviso in s. 19 GINCO. 


KANSAS STATE LIBRARY 


” 


* 


Answer. 

This is a difficult question, as “ unlawful sexual intercourse ” is 
not defined in the Act, and the expression, like its predecessors in 
earlier statutes, has never been judicially interpreted in England. 
Apart from s. 44 of the Act, where it is defined, “ sexual inter- 
and, in every other 


course” occurs only in ss. 1, 10 and 11, 
section where it is mentioned, it is preceded by the word 
“unlawful.” It would be tempting to adopt marriage as the 


criterion and hold that all sexual intercourse other than between 
husband and wife is unlawful, but such a criterion would break 
down in practice since fornication is not a criminal offence. 

We agree with our correspondent that in most cases where s. 19, 
prima facie, applies, there would be an offence under another 
section where the “unlawfulness” of the sexual intercourse is 
more readily apparent. After allowing for these cases, it would 
seem that s. 19 (1) makes it an offence to take a girl over 16 
but under 18, who is neither an imbecile nor a mental defective, 
out of the possession of her parent with the intention of having 
sexual intercourse with her, even with her consent, if it is against 
her parent’s will, or would have been had he known of it. It 
would follow that an offence is committed in the circumstances 
outlined by our correspondent in his last paragraph if the bey had 
used persuasion to get the girl to go with him. In default of 
authority, this view is tentative, and we realize it can give rise 
to anomalies, for instance, no offence at all would be committed 
if intercourse took place at the girl’s home in her parent’ s absence. 

The point is dealt with in the introduction and in the com- 
mentary to s. 1 in the “Sexual Offences Act, 1956,” Statutes 
— No. 102, in Butterworth’s Annotated Legislation 

ervice. 


3.—Criminal Law—Legal aid in case of murder—Defence solicitor 
requesting pathologist to make post-mortem examination—- 
Payment of pathologist's fee. 

We have recently acted for a person charged with murder and 
represented first under a legal aid certificate issued by the 
justices and then by a defence certificate issued by the justices. 
Between the date of the issue of the legal aid certificate and 
before the date of the defence certificate, we as solicitors for the 
defence a it our duty to obtain on behalf of the defence 
the benefit of a report of a pathologist who on our instructions 
performed a post-mortem upon the deceased. There had of 
no been a post-mortem prior to this by a pathologist for the 

rown. 

When we came to the taxation of the costs we invited the taxing 
officer to allow a fee to the pathologist whom we had instructed 
for the performance of a post-mortem and his report thereon. 
The taxing officer said he could not allow the fee as this work 
was not done within the period covered by the defence certificate. 

We therefore wrote to the clerk to the justices inviting him to 
say that his justices would allow a fee to the pathologist on the 
legal aid certificate in respect of the post-mortem. He has replied 
as follows. Is the clerk right or wrong? If he is right how 
can we get a fee for the vital work performed by the pathologist ? 


Dear Sirs, 

I am in receipt of your letter of October 19, requesting the 
justices to grant a fee for the post-mortem examination carried 
out by the doctor on the body of the deceased, on behalf of the 
defence. 

Section 3 of the Poor Prisoners’ Defence Act, 1930, provides 
that an order for the payment of costs may be made under s. | 
of the Costs in Criminal Cases Act, 1908. This Act has, of course, 
a repealed and replaced by the Costs in Criminal Cases Act, 
1952. 

Section 12 of the Costs in Criminal Cases Act, 1952, provides 
that the Secretary of State may make regulations prescribing the 
rates or scales of payment of costs payable out of local funds 
under that Act, and the conditions under which such costs may 
be allowed. 

Regulation 1 (3) of the Poor Prisoners’ Defence (Fees and 
Expenses) Regulations, 1953, provides that “ there shall be allowed 
to the solicitor assigned under the legal aid certificate a fee not 
exceeding £3 3s. and a further fee not exceeding £1 11s. 6d. in 
respect of every day on which an adjourned hearing takes place.” 
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Paragraph 4 of that regulation makes provision for such fee to 
be in , for the time being, by 50 per cent. and para. 5 pro- 
vides for payment of the travelling expenses of the solicitor and 
his clerk and “ subject to taxation thereof, any other out of pocket 
expenses actually and reasonably incurred.” 

There appears to be nothing in those regulations which would 
provide for the payment of a fee in respect of the post-mortem 
examination carried out by the doctor. It has been suggested 
that this fee may be called “ out of pocket expenses ” and that 
payment could therefore be made in accordance with reg. 1 (5) (5). 
Should I have to advise the magistrates on this point however, I 
should have to advise them that this fee could not properly be 
paid under these regulations. JINGLE. 

Answer. 

We know of no authority on the point. In the absence of 
any definition of “out of pocket expenses,’ we should have 
thought that they included any expenses actually and reasonably 
paid by the solicitor out of his pocket in the necessary conduct 
of the defence. Provided that a court is satisfied that it was 
proper and reasonable for the defence to require the post-mortem 
examination to be made and that the fee paid was a reasonable 
one we should have thought that the pathologist’s fee was an 
out-of-pocket expense within the meaning of reg. 1 (5) (6). 


4.—Gaming—Small Lotteries and Gaming Act, 1956—“ Athletic 
sports or games.” 

I should be glad of your valued opinion as to whether s. 1 (1) (5) 
of the above Act is intended to be so construed that the words 
“athletic sports or games ” mean athletic sports or athletic games. 
If this is the case then presumably other types of games (i.e., non- 
athletic games) are excluded. 

I have under consideration an application for registration from 
a darts club and its eligibility must, I feel, largely depend upon 
the interpretation placed on the phrase referred to above. 

GANUR. 
Answer. 

There has been no opportunity as yet for the High Court 
to indicate how liberal an interpretation is to be put on the pro- 
visions of the Act. This is a borderline case, and while we agree 
with our correspondent’s interpretation of s. 1 (1) (6), we feel that 
it might be argued that the club could bring itself within the 
provisions of s. 1 (1) (c) if its constitution were wide enough to 
include something more than the mere playing of darts. 


5.—Husband and Wife—T7wo or more complaints proved—Form 
of order. 

I understand that the form of order, in the above circumstances, 
differs from place to place. In this court it has been the practice 
to hear two or more complaints (e.g., cruelty, desertion and 
neglect) together ; to find all the complaints proved (or otherwise), 
but to make the formal order on one ground of complaint only. 
This practice follows the recommendation in the last line of the 
paragraph headed “ Complaint for one matter only” at p. 70 of 
Lieck and Morrison on Domestic Proceedings. I am not certain 
that the reasoning for this paragraph is now correct in that the 
Magistrates’ Courts Act, 1952, does not re-enact, so far as civil 
matters are concerned, the provisions (of the Summary Jurisdiction 
Act, 1848, s. 10) that every complaint shall be for one matter of 
complaint only. Rule 14 (1) of the 1952 rules only refers to 
informations. 

I shall be obliged for your opinion as to whether, in such cir- 
cumstances, the order should refer to all the complaints proved 
or to only one of such complaints. F. SILVER. 

Answer. 

We realize that the practice in this matter varies. There is 
much to be said for the order embodying all the complaints which 
were found proved. In Cade v. Cade [1957] 1 All E.R. 609; 121 
J.P. 200 no exception was taken in the High Court to such an 
order. 
6.—Larceny—Order for compensation—Property returned to 

owner. 

A vacuum cleaner salesman was before the court charged with 
an offence of larceny of two vacuum cleaners, the property of his 
employers. He was fined and an order made for compensation 
of £X to be awarded to his employers. 

The defendant had sold the two vacuum cleaners as second- 
hand to a second-hand dealer who was aware that he was a 
vacuum cleaner salesman, and it appears that therefore the second- 
hand dealer has not acquired a good title under the Sale of Goods 
Act, 1893, and the Factors Act, 1889. 

Unfortunately, without any order being made by the court, the 
police have restored the two vacuum cleaners to the company by 
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whom the defendant was employed. If the court enforces the 
order for compensation, the company will therefore not only have 
received the vacuum cleaners, but have been paid compensation in 
addition. 

In order to achieve what would appear to be a reasonable 
settlement in this matter so far as the court is concerned, would 
it be possible : 

(a) For the court to apply to the Home Office for the remission 
of the compensation, 

(6) Although the compensation award considerably exceeded 
the money paid by the second-hand dealer to the vacuum cleaner 
salesman, would it be possible for the court to make an award 


‘at this stage of compensation to the second-hand dealer ? 


(c) What remedy, if any, had the second-hand dealer against the 
vacuum cleaner company ? 
G. UTILE. 


Answer. 

(a) The company should be approached to see whether they 
are willing to forego the compensation. 

(b) Section 34 of the Magistrates’ Courts Act, 1952, gives a 
magistrates’ court the same power to award compensation to any 
person aggrieved as a court of Assize or quarter sessions has 
under s. 4 of the Forfeiture Act, 1870. The latter section 
empowers the court to award compensation immediately after 
conviction. For that reason, we would say that, at this stage, it 
is too late to make an award to the dealer. Furthermore, any 
award is in the court’s discretion and it might well be that, in this 
case, the court would not have been prepared to regard the dealer, 
because of his conduct, as a “ party aggrieved.” 

(c) We cannot see that the dealer has any remedy against the 
company. He might, of course, sue the defendant for the return 
of his money. 


7.—Magistrates—Practice 
educational cases. 
5 — advice upon the following matter would be much appre- 
ciated. 

I have always understood that the committal fee charged in 
education cases is ls. and not the 2s. authorized by the schedule 
to the 1952 Act for other cases. Can you inform me if I am 
correct and if so, the authority for so charging ? By education 
offences I mean offences for which a penalty is stipulated by s. 40 
of the Education Act, 1944. HIPPEN. 

Answer. 

There seems to be no reason why committals in these cases 

should not carry the ordinary fee of 2s. 


and procedure—Committal fee in 


8.—Magistrates — Practice and procedure — Trivial 
Dismissal or absolute discharge ? 

What do you consider should be the proper adjudication in the 
following matter, a dismissal or an absolute discharge ? 

A is charged by the police with a minor offence under the 
Highways Act, 1835, in respect of which he pleads guilty through 
his solicitor. The justices felt that it was a case that should not 
have been brought and they did not consider that the defendant 
should be called upon to pay the court fees of 4s. The question 
of remitting the court fees on the ground of hardship by reason 
of inability to pay does not arise. GarDIS. 

Answer. 

Since A has pleaded guilty, the proper adjudication cannot be 
a dismissal, in spite of the tiresome frequency with which the 
adjudication “ dismissed with costs” appears in press reports of 
cases where defendants have pleaded guilty. If the justices feel 
that the offence is trivial, they should make an order discharging 
the defendant absolutely, in accordance with s. 7 of the Criminal 
Justice Act, 1948. If they feel that the defendant should not 
be called upon to pay costs, they need make no order as to costs. 
The question of remitting fees does not arise. The remission 
of fees provided for in s. 113 of the Magistrates’ Courts Act, 1952, 
applies to fees paid by a prosecutor. 


offence — 


9.—Public Health Act, 1936, s. 34—Public sewer—Right to 
connect. 

The above gives an owner or occupier of premises a right to 
connect a drain or private sewer to a public sewer. The local 
authority can refuse to permit the connexion where the mode of 
construction or condition of the drain or private sewer to be con- 
nected would be prejudicial to their sewerage system. Would it 
be reasonable for a local authority to refuse to permit a connexion 
by a 12 in. drain to a 4 in. public sewer, on the ground that the 
effect would be to surcharge the public sewer, and would therefore 
necessitate its reconstruction and enlargement before the connexion 
could be accepted ? P. DELVvo. 
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Answer. 

It would not be reasonable to refuse connexion merely on the 
ground of quantity, because this has nothing to do with the 
mode of construction and condition within s. 34 (3) of the Public 
Health Act, 1936. We think, however, that magistrates could 
well be convinced by evidence ‘that the connexion of a 12 in. pipe 
with a 4 in. pipe might prejudice the 4 in. pipe, although the 4 in. 
pipe might not be otherwise overloaded, if the rate of flow from 
the 12 in. pipe were not controlled. The ane of the private sewer 
is one element in its construction. 


10.—Public Health Act, 1936—Sewerage—Existing buildings not 
connected to sewer. 

Details of a proposed sewerage scheme, including an_estimate 
of the cost of connexions, are in course of preparation. For many 
years untreated sewage has discharged direct into a natural stream 
via (a) house connexions to old surface water drains ; (5) houses 
drained in combination; (c) single house drains and (d) water- 
closets built over the culverted portions of the river. 

(i) Is it the council’s responsibility at their own expense to 
connect to the proposed new sewer all the classes above referred 
to? (ii) If not, what compulsory powers are exercisable on 
owners to connect to the new sewer? (iii) Does the Local 
Government (Miscellaneous Provisions) Act, 1953, s. 13, give the 
council authority to bear the whole cost of making the com- 
munications of the existing drains to the new sewer between the 
sewer and the boundary of the streets in which the sewer is laid ? 

PIMON. 
Answer. 

(i) No, in our opinion, except in case (d). 

(ii) Action may be taken under s. 39 of the Public Health Act, 
1936, which applies s. 37 (3). 

(iii) Section 13 of the Act of 1953 applies to expenses otherwise 
recoverable under s. 36 of the Act of 1936, not under s. 39 


11.—Road Traffic Acts—Dangerous driving and careless driving 
summonses against same defendant—Procedure for hearing. 

In a very recent case before my court the police as is their 
practice had preferred two charges, one under s. 11 and one under 
s. 12. In accordance with the normal practice of the court the 
s. 11 charge was read to the accused and he through his solicitor 
pleading not guilty thereto, the second charge was not read and 
the hearing proceeded. 

After the evidence of one particular witness had been given the 
prosecuting solicitor suggested to the court that she might be 
released as to enable her to catch the last train that day to get 
her home. The defending solicitor said he had one further ques- 
tion he would like to have put to her but apart from that he had 
no objection. He therefore put this additional question and the 
witness was released. 

At the conclusion of the evidence by both sides and an address 
by the defending solicitor on retirement the magistrates decided 
to dismiss the s. 11 charge and to invoke s. 35 so that the evidence 
already given on the s. 11 charge could still be used on the s. 12 
charge. 

The defending solicitor seemed to take objection to this and 
asked for an adjournment whereupon the magistrates informed 
him that if he wished to take his client’s instructions on any points 
they would be very pleased to adjourn for five or 10 minutes to 
allow him to do so. The reply of the defending solicitor was 
that he could not take instructions from the insurance society and 
the Automobile Association in five minutes and he therefore 
withdrew from the case. 

It seems to me that the court are not concerned with the 
insurance company or the Automobile Association and that their 
procedure was perfectly in order and your comments will be 
gratefully appreciated. 

On further consideration, after the court, I was of the opinion 
that it would have been better to have heard both charges 
together and in the event of a conviction under s. 11 to have 
adjourned s. 12, sine die. JANOF. 

Answer. 

We discussed some aspects of this matter in an article at 118 
J.P.N 306. 

Section 35 of the Act of 1934 enacts that if the court considers 
that the defendant is prejudiced in his defence by reason of the 
s. 12 charge being preferred they shall adjourn the hearing; but 
it is the defendant's interests they have to consider and not those 
of the insurance society or the Automobile Association. The 
question does not make it clear whether the defending solicitor 
claimed that the defendant was prejudiced. If he did he would 
have had to meet the point that the defendant should have come 
to court prepared to meet that charge because he had been 


summoned for it. Unless the court were satisfied that the defen- 
dant was prejudiced they were not required to adjourn the hearing 
and, subject to this, we think that the procedure adopted was a 
correct one. 

The two charges could not be heard together without the 
defendant’s consent (Edwards v. Jones [1947] 1 All E.R. 830; 
111 J.P. 324) and if he pleads guilty to the s. 12 charge before 
the other charge is heard it is by no means certain that he can 
properly be tried then, on the same facts, on the graver charge. 

We agree that if he were convicted on the s. 11 charge (or if 
he were committed for trial) the s. 12 summons should be 
adjourned so that it can be heard later if there is a successful 
appeal or an acquittal on the s. 11 charge. This can be done even 
if the hearing of the s. 12 charge has not begun. 


12.—Small Dwellings 
—Rate of interest. 

One A. purchased in 1955 a dwelling-house at the price of £2,100 
with the assistance of an advance of £1,890 from the B council ; 
the interest rate was 5} per cent. The amount now owing is 
about £1,806 

A now wishes to reduce his loan to £1,400 and to substitute 
as the security another house to be purchased by him (in the B 
district) at £1,650, at the same time selling the original house. 
This would enable A to have the advantage of the 5} per cent. 
rate of interest, instead of 6} per cent. or 7 per cent. now paid 
on new advances. 

Can the B council concur in the above arrangement ? 

Alternatively, can the council accept repayment of the loan 
owing on the original house, and lend part (£1,400) on the security 
of the new house at the old rate, 5} per cent. ? PAMPo. 

Answer. 

These Acts do not empower the council to transfer the existing 
mortgage to another house, nor is there any power to make a 
new loan at a rate of interest other than that prescribed under 
s. 92 (2) of the Housing Act, 1935. 


Acquisition Acts—Substituted security 


13.—Solicitors Act, 1957, s. 20—Preparation of documents. 

I have read P.P. 13 at 121 J.P.N. 701 and am wondering whether 
s. 20 (2) (6) of the Act of 1957 has been considered in the reply 
to question 1. Whereas s. 20 (1) of the Act of 1957 says that no 
unqualified person shall draw or prepare any instrument relating 
to real or personal estate, s. 20 (2) (5) says that the expression 
“instrument” in s. 20 (1) (6) does not include an agreement 
under hand only. It would be interesting to know what the answer 
would be if s. 20 (2) (6) were considered, as the whole of the 
Solicitors Act, 1932, was repealed by the Act of 1957. AMANDA. 


Answer. 

An agreement under hand only was equally not an “ instru- 
ment ” within s. 47 of the Act of 1932 (see subs. (4)), which itself 
reproduced s. 44 of the Stamp Act, 1891. The legal position is 
thus not changed by the Act of 1957, and the exclusion of agree- 
ments under hand only was the central point discussed by the 
Divisional Court in Kushner v. Law Society [1952] 1 All E.R. 404: 
116 J.P. 132, cited in our answer quoted supra. We did not deal 
with that point in that answer, because the second and third parts 
of the query suggested that the query was directed to quite other 
matters. ‘ 


14.—Water—Awarded pump—Pump disused—Access to site. 

In 1811 a parish was awarded a public watering place with 
access from two points of a highway. The pump has fallen into 
disrepair as there has been a mains supply of water since 1937. 
Houses built many years ago front one part of the highway so 
that the path of the well is through the garden of one of the 
houses. When the pump was working the occupier of the house 
let people go through the garden only if they were carrying a 
receptacle for water. As the pump will not bring water the 
occupier has fenced off the way to the pump through his garden. 

1. Do you consider that persons are still entitled to access 
through the garden to the pump, on the pretence that they may 
be able to obtain water although water cannot be obtained there- 
from until the pump has been repaired ? 

2. Do you consider it necessary for a receptacle to be carried 
or could it be assumed that a person was going to get a drink 
direct from the pump ? PINCAS. 

Answer. 

1. They are not entitled, in our opinion, to access except for 
drawing water. A notice by the council that the pump is out o 
order would be worth while, and would prevent the public from 
claiming access to the pump for drawing water. 

. The carrying of a receptacle for drawing water, the water 
not being available, would not enhance the right. 

















